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importantdates

Please be aware that dates stipulated here are tentative dates only. To be more accommodating to

competitors during periods of assessment, the LSS reserves the right to alter these dates at any time, for

any reason, without notice. In order to remain fully up-to-date about competitions and related events

and functions, please email Isscompetitions@anu.edu.au and request to be put on our mailing list.

Date

23rd Feb
3rd March
10th March
17th March
20th March
21st March
24th March
27th March
28th March
31st March
10th April
11th April
28th April

Day

Tues
Wed
Wed
Wed
Sat
Sun
Wed
Sat
Sun
Wed
Sat
Sun
Wed

Week

Week 1
Week 2
Week 3
Week 4
Week 4
Week 4
Week 5
Week 5
Week 5
Week 6
Break

Break

Week 8

Event

Semester 1 — Senior Competitions
Registration opens for all Senior Competitions
Competitions BBQ
Registration Closes
Mooting - Round 1 begins
Negotiation / Client Interview - Round 1
Witness Examination - Round 1
Mooting - Round 2
Negotiation / Client Interview - Round 2
Witness Examination - Round 2
Mooting - Round 3
Negotiation / Client Interview - Round 3
Witness Examination - Round 3

Mooting - Semi-Finals



1st May Sat Week 8 Registration for annual ALSA Competitions Closes

1st May Sat Week 8 Negotiation / Client Interview - Semi-Finals
2nd May Sun Week 8 Witness Examination - Semi-Finals

13th May Thu Week 10  Mooting - Finals

15th May Sat Week 10 Negotiation / Client Interview - Finals

16th May Sun Week 10 Witness Examination - Finals

Semester 2 — Novice Competitions

20% Jul Mon Week 14 Novice Competitions Registrations Open
29% Jul Wed Week 15 Competitions BBQ — Schmooze With The Seniors!
3 Aug Mon Week 16 ~ Competitions Workshops Begin5
4th Aug Tue Week 16 Registrations Close
12 Aug Wed Week 17  Mooting - Round 1
15% Aug Sat Week 17 Negotiation — Round 1
16 Aug Sun Week 17 Client Interview / Witness Examination - Round 1
19% Aug Wed  Week18  Mooting - Round 2
22" Aug Sat Week 18  Negotiation - Round 2
23" Aug Sun Week 18  Client Interview / Witness Examination - Round 2
26t Aug Wed Week 19  Mooting - Round 3
28t Aug Fri6 Week 19 Negotiation - Round 3
30t Aug Sun Week 19 Client Interview / Witness Examination - Round 3
2" Sep Wed  Week20  Mooting - Semi-Finals
5t Sep Sat Week20  Negotiation — Semi-Finals
6™ Sep Sun Week 20 Client Interview / Witness Examination — Semi-Finals
12t Sep Sat Week 21 Negotiation - Finals
13 Sep Sun Week 21 Client Interview / Witness Examination - Finals
16t Sep Wed Week 22  Mooting - Finals

Remarks:

- For the purposes of this schedule, weeks begin on Monday.

- Dates for external competitions are not specified in this calendar. Dates for these competitions will be released once registration closes.

- Paper Presentation and Kirby Cup Law Reform registrations may remain open longer.

- The Competitions Workshops are a joint undertaking by the LSS, the Law School, and the Legal Workshop. Professional judges, academics, and
senior law students will give presentations and conduct intensive workshop sessions on the competitions and on the skills required to compete

in them. All first years and any interested later years are strongly encouraged to attend.






mooting

Joe Johnson

Edited by Dunja Cvjeti¢anin

What is Mooting?

Essentially, mooting is a mock court case where a previous case has gone to appeal. The facts of the case
have been decided and the issue to be determined is whether the judge interpreted and applied the law

correctly.

There are two teams, and each team consists of two or three members, although only two members of
each team speak in any one moot. Hence, there are two Barristers and an optional Solicitor.

The moot starts with the judge entering, followed by the judge asking for‘appearances’ which means that
the judge is asking the senior Barrister from each side to say who they represent and who is in their team.
Example:“My name is Howard, | appear for the Appellant. Your Honour, | appear with my learned Junior,
Costello”. This is followed by the other side’s senior Barrister saying, “My name is Rudd, | appear for the

Respondent. Your Honour, | appear with my learned Junior, Gillard”.



Then each side presents as follows: Senior Barrister for the Appellant
Junior Barrister for the Appellant
Senior Barrister for the Respondent

Junior Barrister for the Respondent

The most interesting and distinguishing part of mooting is that the judge may at any point interrupt you
and ask you anything they want! Moots are designed to feel like a real court case, and the judge will often

give a mock verdict and feedback at the end.

Style

Style is really determined by your audience. In a court situation, this will most often be an elderly, dare |
say conservative, male judge (in most moots aptly played by a senior law student or an academic). This
means that you must have a style the suits their needs. Don’t be aggressive, speak slowly and always be

respectful, even when you think the judge is a fool.

This is not a competition for the best orator or most dramatic performer, nor is this the time to be Tom
Cruise in a“Few Good Men". This is more the time for “Rumpole of the Bailey” (if you're not sure what I'm
talking about then you're not watching enough really bad ABC day time TV). However, be mindful of the
fact that, since the judge is your only audience, you should strive to achieve a rapport with her or him,

and if you do this successfully, it will probably be to your credit.

In short, you are trying to show the judge that you know the law, and that your interpretation of the law

(as opposed to the opposition’s) is the right one.

Questions from the bench

Questions from judges are the best and worst parts of mooting. They keep you on your toes and make

the exchange exciting, but can be scary.

The key to answering questions well is knowing your case and the relevant law back to front, and side to



side. This is not just being able to recite a summary of it, but understanding the logic behind any decision
you choose to apply - why did the judge in a case come to a particular conclusion? Why should/shouldn’t

it apply in the facts in your moot?

Make sure you can show how facts in one case are similar to facts in another case - not just by analogy
but by the logic behind the case. This is when having good notes in front of you pays off. Since a judge
can interrupt you at any time, you need to make sure that you can find quotes, case names and so on
quickly in your notes (if you haven’t memorised them). Having good notes will also ensure that you can
get back to your argument quickly and don’t get confused or flustered when you've finished answering

the question.

Note that there will also be times when a judge is convinced by your argument and rather than wasting
their time, will ask you to move on to something more contentious. Be prepared to leave an issue you

have been talking about halfway and move on to something else.

The more comfortable you are with the material and the more freely you can talk to the judge, the better

you will do at answering questions.

Pointers

First of all, even if you think the question is stupid, don't let it show. Answer respectfully, address their
concerns fully and be guided by the judge. If they've asked the question, they're either confused by your

argument or they think it's weak. Try to deal with these concerns.

One of the most common questions you'll get is “what are the facts of the case you are referring to?”
Judges ask this for two reasons - either because they think you just read it out of a textbook and haven't
fully prepared, or because they haven't said anything for a while and think they should ask a question.
Whatever the reason, the question is easy enough to deal with so long as you have researched before the

moot.
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Research

Research is a crucial aspect of any moot, and every argument you make should be backed up by
authorities. A judge can be easily impressed if you show them you have a thorough understanding of the
law in question and can use several authorities to support why the law should be applied in a way that is

favourable to your case.

You will have been taught researching techniques in Foundations of Australian Law, and it is a good idea
to revise your notes from those classes. They will not only be of great value in moots, but will also help
you throughout your degree. In case you didn't listen or have forgotten what you were taught, what

follows are a few techniques that will help you to research for a problem question.

Where to Begin?

1. First, look at secondary sources such as your textbook to gain a broad understanding of the area
of law in question and to seek out major authorities in relation to the area of law. This should also
help you identify more clearly the key issues arising out of the problem question. Use these keys
issues to narrow your research. Do not get caught up analysing the history of the law or the area
of law more broadly once you have an understanding of it. Even though doing so may be helpful
for a truly thorough understanding of the law, unless you have many days up your sleeve, your

time can be better spent.

2. Second, look at the whole of the major cases surrounding the area of law in your textbook to
get an understanding of the facts and any of the complexities as to why the court ruled in the
way that they did. This doesn't mean reading word for word the entire case — often the principle
you want was only a small part of the judgment. It means reading the relevant parts of the
judgement to find out if there were any significant factors that influenced the court’s conclusion.
These significant factors can be crucial in arguing why the authority should be relied upon if you
want to rely on it for your argument, or why it should be distinguished if it is unhelpful to your

argument.
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3. “Note-up”the major cases mentioned in the preceding paragraphs. On AustLIl, this can be done by
pressing the “Note-up” button. This will bring up all the subsequent cases that have cited the case
in their judgement. LexisNexis Online is perhaps a better database to use for this. Simply enter the
citation (eg 134 CLR 81) in the citation search box. Hit search and the case should come up and below
it should be a table of all past cases referred to by the primary case, and all subsequent cases that have
cited the primary case and whether they applied it, distinguished it or overturned it. Remember to
be wary of what LexisNexis says, though - it might say the case has been overturned by another but
it may be that only one aspect of the case was overturned by the subsequent case, with the aspect

you're relying on still being applicable.

4. Go through the subsequent (or past) cases discovered when noting-up online or in hard copy.
Sometimes their factual scenarios are highly relevant and they may elaborate on the area of law or
change the legal principles involved. Once again, you don't need to read these cases word for word
- a lot of them will probably not be relevant at all. Speed reading or skimming for key words is handy
here. For online cases, you can also press CTRL and the “F"key to bring up the search box and type in a

key word that is relevant to the issue.

5. If youstill haven’t got enough authorities to support your argument or simply want to check that
there is no further case out there that will really make your argument, you should finally do a Boolean
search inquiry on one of the databases (AustLIl is a good one to use). On AustLIl, go up to the search
bar and hit“Advanced Search”. Make sure “find this Boolean query”is selected, and select “All Case Law
Databases” as the database to search. Type in the keywords to find the cases that match, starting with
just a few words, and adding more if there are too many search results. Here's an example of how to

go about doing this:

The problem question involves one man saying to another that if he leaves his house he will beat him with
a baseball bat. The issue you have identified is the tort of False Imprisonment. Here is perhaps what your

Boolean search would be:

«  “false imprisonment” - this yields over 600 search results, so you want to narrow it down. You

may then try:
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«  "false imprisonment” AND verbal - this reduces it to a more manageable number and
cases that involve non-physical false imprisonment. You may still want to reduce it down

to make it more relevant however, so try:

«  “false imprisonment” AND verbal AND threat w/5 violence. This narrows your search

down to a couple of cases, the first of which would likely be relevant to your case.

Useful words for Boolean Searches:

AND - eg battery AND assault — brings up all cases with those two words in them.

OR - eg battery OR assault — brings up all cases with either of those words (or both) in them.
“.."—eg"false imprisonment” - shows all cases with the exact phrase “false imprisonment”in them.

w/... - eg battery w/5 severe — shows all cases where battery is mentioned with the word ‘severe’ being
mentioned up to 5 words before or after the word ‘battery’ (useful where the exact phrase gives you too

few options but AND gives you too many).

NOT - eg assault NOT battery — brings up cases that mention assault without mentioning the word

battery. (the minus sign (-)may also be used instead of NOT).

Databases?

In case you really didn't listen in Foundations, you can find online databases of cases from the library
website (library.anu.edu.au) — on the left-hand menu, go to “online resources” and then “e-resources and

databases”.

AustLIl is a handy database to use if you don’t know a case’s citation or want to do a Boolean search to
find relevant cases. LexisNexis is good if you know the citation and want to see what cases are referred to

in the case or what subsequent cases have said about the case.

If you're looking for international material, Westlaw and WordLIl can be used. Unfortunately, cases from
other jurisdictions and older cases from state jurisdictions can be hard to find online, and you may have
to resort to the old fashioned way of going to the library and looking at the hard copies. The books are

there for a reason, and reading hard copies is an experience every law student should have. In addition,

the smell of the books from the 19th century is something else. You'll see.
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Authorities

What authorities to use:

- Check the jurisdiction in which the problem question is based. Only cases from the jurisdiction

in question or from the High Court are binding for domestic law.

- You can still use authorities from other jurisdictions, especially if they help explain the principle
of law or their facts are relevant. It is a good idea to state that the authority is not binding on the
court, however, but remember to always explain why the case is relevant and can be considered

none-the-less.

- Always “note-up”an authority you intend to rely on (see discussion on noting-up in “research”) to

ensure its legal principle has not been overturned by higher courts or later decisions.

- You can use secondary resources, such as textbooks, as authorities where there are few cases or
the cases are unhelpful. These are by no means binding but may help explain an area of law or
policy. Be sure to only use reputable secondary resources however - preferably ones that the
High Court has referred to in its decisions. For Torts, “Salmond’s Law of Torts” has often been
referred to in courts. Be sure that your argument is still backed up in some way by case-law,
though. A secondary source should only be used to confirm your interpretation of a case or

further enhance your argument.

Using Authorities in a Moot:

Once you have done your research and have your authorities, it may be tempting to show off all that
you've learned by re-hashing all the legal principles in the authorities to your judge. That’s not normally

the best way to use authorities in mooting, though. Here are a few tips:

- Do not give a long description of the facts of the case you are relying on or the legal principles it

established. Especially if it's a major case, chances are the judge will know them inside and out.

- Give a short and concise statement of the relevant legal principle of the authority. If the judge
looks confused or asks you further questions about the legal principle, then you can go

into more detail about it.
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- Use the facts of the case when either distinguishing the case or saying why it’s relevant to the
problem before the court. This is the crucial part of using the authorities — you need to drill it into
the judge why the legal principle of one case should be applied over another and a significant

aspect of this is a factual analysis of the authorities versus the facts of the problem question.

- You may need to use several authorities at once to explain a complex legal principle or to
convince the judge as to why a certain outcome should be reached. This may mean exploring
the nuances in facts influencing each case and how that affects your submission, or using
several cases to explain one legal principle where each adds to the other, or just reinforcing your

argument by offering one after the other.

Memorandums

Make sure you read the rules carefully beforehand to find out what you are required to put into your
“memos” or “written submissions”. Memos are designed to give an overview of your submissions and the
authorities you are relying on, enabling the judge to understand where you will be coming from before
you speak so they can better understand your arguments and not waste time trying to figure out what
you are saying in the moot itself. They also enable the other side to see what case they have to meet and
help them prepare to respond to points raised on the other side’s memo. This is especially relevant to
the plaintiff or appellant who speaks first in a moot and therefore cannot reply to anything said by the

Appellant or Respondent.

It is tempting to make your memo somewhat ambiguous so the other team cannot prepare counter-
arguments to what you raise - the element of surprise can give you the upper hand. However, ambiguity
will make it harder for the judge to understand what you're arguing and may lead to initial confusion
which could work against you. The idea is that a good argument will stand regardless of whether the
other side have had warning of what the argument is. You should therefore make your memos clear,
concise and relatively detailed to the extent that the basic outline of your argument can be understood
and the complexities you will be elaborating on in your oral submissions should be highlighted in your

memos.

Remember that in some comps the memo weighs almost ¥4 of your marks, and it is easy to get points if

you take your time, ensure there are no spelling or grammatical errors, and make it clear, concise and easy
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to understand. All authorities you are relying on need to be stated in your memos. You should be aware
that in most moots, points are deducted if you use an authority or make an argument that is not in your
submission unless you are directly responding to a question from the bench or to something in the other

team’s memo.

There is an example memorandum at the end of this document.

Timing

The division of time between the two speakers can be important. Senior and junior Barristers do not
need to speak for the same time, and sometimes shouldn’t. Some arguments require more time than
others, and arguments need to be given in a logical order. This may mean that one speaker will speak for
20 mins and the other 10 mins in a 30 min moot if it so happens that one submission is long and complex
and the other relatively short and to the point. A controversial issue or one that could go either way

generally requires more time to convince a judge than an issue that is straight-forward or where there is

good authority surrounding it.

16



STANDARD FORM OF MEMORANDUM OF ARGUMENT AND LIST OF AUTHORITIES

IN THE FULL COURT OF THE SUPREME COURT OF NEW SOUTH WALES

MOOQT 2 OF 2008
BETWEEN
AUSTRALIAN MINERAL WATERS Appellant
AND
EOS HOLDINGS Respondent

APPELLANT’S OUTLINE OF SUBMISSIONS

(A) SUMMARY OF THE FACTS

1.

(B)

My Quilty, the owner and manager of Australian Mineral Waters sent a letter to Eos offering to buy
5,000 cases of mineral Waters. The letter concluded with the line “Please reply by return of post”.

Eos was aware that Australian Mineral Waters did not have internet or fax facilities and therefore
immediately dispatched to Australian Mineral Waters a properly addressed telex of acceptance.

However, shortly after dispatching the telex, Eos was approached by another wholesaler who
offered to take Eos’s entire stock of mineral Waters for a much higher price than Australian Mineral
Waters had offered.

Eos wished to accept this offer and immediately posted to Australian Mineral Waters a properly
addressed letter stating that it could not accept Australian Mineral Water's offer.

Australian Mineral Waters, to whom no mineral Waters was delivered, sued Eos for damages for
breach of contract.

The judge at first instance found the following facts: 1) Eos’s letter was posted before the telex
was delivered to Australian Mineral Waters; and 2) the telex reached Australian Mineral Waters
before the letter did.

The trial judge found for Eos. Australian Mineral Waters now appeals.

APPELLANT'S SUBMISSIONS

While the letter stipulated that acceptance be communicated by post, this does not preclude the
use of other methods of communication.

The telex became effective upon dispatch, and therefore the contract formed upon dispatch of
the telex.

In the alternative, the letter of rejection only takes effect upon arrival.
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THE ABOVE SUMBISSIONS ARE SUPPORTED AS FOLLOWS:

1.0

1.1

1.2

1.3

2.0

2.1

2.2

23

24

3.0
3.1

SUBMISSION ONE

While the letter stipulated that acceptance be communicated by post, this does not preclude the
use of other methods of communication.

It may be that an offeror, who by the terms of his offer insists upon acceptance in a particular
manner, is entitled to insist that he is not bound unless acceptance is effected or communicated
in that precise way.

Manchester Diocesan Council for Education vCommercial & GeneralInvestmentsLtd [1970] 1
WLR 241, 246 per Buckley J.

However, the use of another method of communication is not precluded provided that it is
‘equally or more expeditious’than the method stipulated.

Tinn v Hoffmann & Co (1873) 29 LT 271.

Express Clearances Pty Ltd vThe Austral Brick Company Pty Ltd [2007] NSWSC 213 (14 March
2007).

The method of communication of the letter by telex is more expeditious than by post, and
therefore communication of acceptance in this manner is not precluded.

SUBMISSION TWO

The telex became effective upon dispatch, and therefore the contract formed upon dispatch of
the telex.

The general rule is that acceptance has no effect until it is communicated to the offeror.
Bryne and Co v Leon Van Tienhoven and Co (1880) 5 CPD 344.

This general rule applies to instantaneous forms of communication such as telexes.
Entores Ltd v Mile Far East Corporation [1955] 2 QB 327.

However, upon the facts of the case and taking into account various considerations, the telex sent
by Eos Holdings cannot be properly categorized as a form of instantaneous communication.

Brinkibon Ltd v Stahag Stahl und Stahlwarenhandelsgesellschaft mbH [1983] 2 AC 34.
Cowan v O’Conner (1888) 20 QBD 640.

As a result of this, the postal rule should apply, in which case acceptance would be deemed
communicated upon dispatch of the telex.

Henthorv v Fraser [1892] 2 Ch 27 at 33 per Lord Herschell.

SUBMISSION THREE
In the alternative, the letter of rejection only takes effect upon arrival.

The “postal acceptance rule” applies only to acceptance of an offer. The letter posted by the
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plaintiff was a revocation of an acceptance, and therefore the postal rule does not apply.
Bressan v Squires [1974] 2 NSWLR 460, 461.
Byrne & Co v Leon Van Tienhoven & Co (1880) 5 CPD 344.
Henthorn v Fraser [1892] 2 Ch 27.
Hinkley v de Vries (no. 2) [2006] NSWSC 1049 (9 October 2006).
Nunin Holdings Pty Lrd v Tullamarine Estates Pty Ltd [1994] 1 VR 74.

3.2 Therefore, revocation only takes place upon communication, which is the arrival of the letter.

APPELLANT'’S LIST OF AUTHORITIES

1. ManchesterDiocesanCouncilforEducationvCommercial&GeneralInvestmentsLtd[1970] TWLR241.
2. Tinn v Hoffman & Co (1873) 29 LT 271.

3. Express Clearances Pty Ltd v The Austral Brick Company Pty Ltd [2007] NSWSC 213 (14 March 2007).
4. Bryne and Co v Leon Van Tienhoven and Co (1880) 5 CPD 344.

5. Entores Ltd v Mile Far East Corporation [1955] 2 QB 327.

6. Brinkibon Ltd v Stahag Stahl und Stahlwarenhandelsgesellschaft mbH [1983] 2 AC 34.

7. Cowan v O’Conner (1888) 20 QBD 640.

8. Henthorv v Fraser [1892] 2 Ch 27.

9. Bressan v Squires [1974] 2 NSWLR 460.

10. Byrne & Co v Leon Van Tienhoven & Co (1880) 5 CPD 344.

11. Henthorn v Fraser [1892] 2 Ch 27.

12. Hinkley v de Vries (no. 2) [2006] NSWSC 1049 (9 October 2006).

13. Nunin Holdings Pty Lrd v Tullamarine Estates Pty Ltd [1994] 1 VR 74

APPELLANT’S ALLOCATION OF SPEAKING TIME

Senior Counsel for the appellant will speak for twenty minutes.

Junior counsel for the Appellant will speak for ten minutes.

DATED this 26% day of March 2008

ROHAN KAPUR

Senior Counsel for the Appellant
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CLAYTON UTZ

Mooting Competition 2008

Round Two

Statement of Facts

Eos Holdings, a Sydney based importer of mineral water, has regularly sold high quality glacial
mineral water to Benjamin Quilty, the owner and manager of a ‘Australian Mineral Waters’, a
wholesaler specialising in high quality mineral waters to customers in the Byron Bay area.

At the time when the events which give rise to the present dispute occurred, there had been a
rumour in the press that a shortage of quality glacial mineral water was immanent due to the
introduction of legislation in a number of countries banning the collection of glacial water. This
had caused a run on glacial mineral water. A number of Mr Quilty’s longstanding clients, who
bought both glacial and non-glacial water from Australian Mineral Waters had approached him
with large orders for glacial water.

Mr Quilty found himself very rapidly selling out of glacial water. He therefore sent a letter to Eos
offering to buy 5,000 cases of the water which he usually bought, at the same price per case as
he had paid on the last occasion that he had bought them. The letter concluded with the line
“Please reply by return of post.”

Eos realised the urgency of the situation. Eos was aware that Australian Mineral Waters did not
have internet or fax facilities and therefore immediately despatched to Australian Mineral Waters

a properly addressed telex of acceptance.

However, shortly after despatching the telex, Eos was approached by another wholesaler who had
never previously bought mineral water from Eos but who now offered to take Eos’s entire stock
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of glacial mineral water for a much higher price than Australian Mineral Waters had offered.

Eos decided that it wished to accept this offer and immediately posted to Australian Mineral
Waters a properly addressed letter stating that it did not and could not accept Australian Mineral
Water’s offer.

Australian Mineral Waters, to whom therefore no mineral water was delivered, sued Eos for
damages for breach of contract. The judge at first instance, Burchfield J, found the following
facts:

(1) Eos’s letter was posted before the telex was delivered to Australian Mineral
Water; and

(2) The telex reached Australian Mineral Water before the letter did.

He decided that,

(1) The telex of acceptance did not become effective until delivered,;

(2) The letter of rejection took effect upon posting;

(3) There was therefore no contract between Eos and Australian Mineral Waters
because an offer could not be accepted once it had been rejected.

Australian Mineral Water now appeals on two alternative grounds;

(a) The telex became effective upon despatch;

(b) A letter of rejection only takes effect only upon arrival.

Note: Do not consider statute in your submissions.

END OF QUESTION-
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negotiation

Rohan Kapur

Overview

Between 90 and 95% of legal disputes settle out of court - negotiation is, far more than mooting, the bread
and butter of a lawyer’s work. Negotiation is all about creating a dialogue between parties. In doing so, it’s
often a much more flexible and efficient way of settling disputes than costly litigation. Most importantly,

negotiation gives the parties absolute control to achieve an outcome that in meaningful for both of them.

LSS Negotiation is run as follows. Each team has two members, a senior and a junior counsel (though the
distinction is more or less irrelevant). Each team receives a copy of the problem question a week prior to
the negotiation session as well as instructions on which client they are to represent. Teams also receive a
document of confidential information about their client, which expands on the facts given, and gives an

indication of the type of outcome that their client is seeking.

The negotiation session itself is 40 minutes long - that might seem like an awfully long time, but trust me,
time flies right by. There is no allocation or division of speaking time, all four counsel sit at a table - and talk.
Each team is allowed at their option to take a 5 minute recess to confer privately, however the 40 minute

period continues to run during these recesses. In this way, the total negotiation time in any session can be
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between 30 and 40 minutes. At the conclusion of the session, both teams have a 5 minute period of private
reflection to analyse their performance, followed by a 5 minute self-analysis in front of the judge (who will

also ask questions). The judge will toss a join to determine which team goes in first for the self-analysis.

Tip 1 - Adopt a strategy that is comfortable for you

It's very difficult to give you a sure-fire strategy that will allow you win this competition, for the simple
fact that negotiations are, by their very nature, very fluid mechanisms. Sometimes you push, sometimes
you pull, sometimes you give, sometimes you take, sometimes you're aggressive, sometimes you're
conciliatory. In contrast, Mooting is all about pulling your opponents chair from under them and kicking
them repeatedly while they’re down. Negotiation is (rarely) like that! Rather than winning by the sheer,
overwhelming force of your arguments, negotiation requires tactics, creativity, and yes, a dollop sheer

deviousness...

The fact is there are a myriad of strategies you could adopt, and each of them has the potential of being
effective. The lesson to learn is that you need to choose a strategy that comes naturally for you. If you're
by nature an aggressive person, no matter how hard you try you're not going to turn yourself into whinny
the poo. Use what you have. Temper the aggression, but don’t pretend to be someone you're not — you'll
find you're a lot better at being yourself and developing a negotiation strategy that suits you, rather than

the other way around.

If you're serious about competing in negotiation, | would strongly recommend picking up a copy of
Negotiation / Inns of Court School of Law (2003, Oxford University Press)’ - It's an amazingly easy to read yet
comprehensive resource that contains everything and anything you wanted to know about negotiation
theory and strategies. Getting to Yes / Roger Fisher and Danny Ertel is also a very highly regarded text. Pick

this up if you have time too.

Tip 2 - The law is a secondary consideration

Negotiation is not mooting, it is not witness examination, it is not mock trial — it is the settling of disputes
without recourse to a legal framework. Negotiation is a form of Alternate Dispute Resolution - treat it as
such! Negotiation isn't about winning; it's about satisfying the interests of your client. Too much emphasis

on legal arguments will lose you points in the eyes of the judges.

This can be a good or a bad thing depending on how you swing it — means you could have the strongest

1. Law LIB large book, call number: KN398.6.156 2003.
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legal arguments in the world, but still lose this competition. On the flip side, it means you can still win on

relatively shaky arguments.

This does NOT mean that the law plays no role in negotiation, quite the contrary. It is law that partly
determines your initial bargaining position. Wielded correctly the law can be in invaluable tool to
negotiators to intimidate or to obfuscate. It is important to realise though that the law should only one

small component of a negotiator’s arsenal - skill and tactics play a huge role.

Tip 3 - Don't over-prepare

Some people rock up to a session and ‘go with their gut; others like to prepare for every possible (no
matter how implausible) contingency and spend tens of hours crossing every t and dotting every

i.... Hey, if it works for them, great! On the other hand, most plans are abandoned the minute your
adversaries open their mouth - and so over-preparation can leave you dangerously inflexible to changing
circumstances. Also bear in mind that most negotiation competitions will not give you a week of lead

up time to prepare - the ASLA semi-finals and finals for example give you mere hours to get your head

around a complex problem. If you're used to having days to prepare — you will fall down here.

On the other hand it can be equally damaging to ‘go with your gut’. Unless prepare beforehand you are
unlikely to have grasped the complexities of your client’s bargaining position or come up with a rage
of creative solutions, greatly increasing the chance that you'll either ‘give away the barn; or that the

negotiation will break down due to your stubbornness and ignorance.

The key is doing the ‘right amount’ of preparation, and using the ‘right amount’ of gut. Sadly the balance
is different for each individual, so this is something you will have to discover for yourself. | can say with
absolute certainty however that if you are in a new team, or new to the competition, you will want to

prepare a lot — more importantly, you will want to prepare with your team mate. Together.

Team work plays an absolutely vital role in this competition, for more so than in Mooting or Client
Interview. Unless you have a strong team dynamic, you will not win this competition. You will want to
prepare strategies, prepare contingencies, prepare a list of things you are willing to trade and things

that you can’t compromise on - and most importantly, prepare a BATNA. What is the Best Alternative to
your Negotiated Agreement? This can be 1) going to court, 2) folding up the business, 3) lodging a claim
with the ACCC, 4) retiring to Florida, etc. If your client would be satisfied with your BATNA, you have more

power to walk away from the negotiation — use this wisely.
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You should, of course, do research into the law - know the specific legal issues as comprehensively as
possible. As mentioned earlier - knowing the law will not win you this competition, but it will certainly
help. At the very least it will stop you from being caught unawares and taken advantage of by your more

knowledgeable opponents.

It is also very helpful to take into the session some pre-prepared materials. For example, an Agenda is
a must. Print out three copies, one for you, one for your opponents and one for the judge. You should
outline which issues are to be discussed in which order. Agendas create structure — and structured

negotiations are good.

Do not make this overly detailed — the more specific it is to your ‘wants’ the less likely it will correlate to

your opponent’s ‘wants’and so the less likely it will be accepted.

Tip 4 - Think up creative solutions

In Negotiation, you have absolute freedom to come up with any solution you think would satisfy your

client - within the bounds of legality of course, don't sell away your client’s organs on the black market!

It is very unlikely that there will be something your client desperately wants from your opponents but
that they will be absolutely unable to budge on — and vice versa. It's simply a matter of coming up

with solution that allows you both to trade non-essential interests for critical ones. It is often, however,
very difficult to identify what the non-essential interests of your opponents are. They have a sheet of
confidential information just like you, and often their interests can be totally unexpected. Therefore, the
more laterally you can think and the more creative the solutions you can come up with, the more likely
that you will find one that will be acceptable to both parties — that will not infringe the critical interests of

either.

Tip 5 - Listen to your client, not your ego

What you want is not necessarily what your client wants. It is a common mistake to try to squeeze your
opponents for everything they can give you - at a point it goes against your client’s interests to squeeze
them so hard. It could easily destroy the existing business / personal relationship to put the other party

in such hardship. Furthermore, you might have doubled the amount of money your client would have
otherwise received, but your client may not be particularly interested in the money, but rather lifestyle, or

relationships — and the judge will recognise this.

25



You should scrutinize the confidential information you receive in great detail to ensure that you know

beyond all doubt what your client wants, and what kind of settlements would be acceptable to them.

Just as you shouldn’t presume to know your client’s interests off the bat, similarly dont presume to know
your opponent’s. | can guarantee you 9 times out of 10 you will not have the whole picture. An important
aspect of the negotiation session is to ask pointed questions, and to try and discover (subtly, or not) what

exactly the interests of your opponent are. What they want, what they are willing to compromise on.

Tip 6 - Command the room

Establishing and maintaining a dominant influence can be tricky, and sometimes outright impossible at
the higher levels of this competition (at those times, the most you will be able to accomplish is an ebb
and flow of control), but it has its rewards. Having a commanding influence means that your opponents
will instinctively defer to you, they will not interrupt you, they will act defensively, lose confidence, and be

far more likely to heed your suggestions.

To assert influence, be calm. Make reasonable proposals. Make it clear you are the one steering the
discussion. If your opponents try to wrest control from you by talking incessantly, let them. Sit back - they
will run out of things to say, and your calm, unassuming demeanor will be in sharp contrast to their verbal

diarrhoea.

You should not try to command the room by talking a lot. Yes you should talk — but not excessively.

Most importantly, you should be very careful about interrupting your opponents when they are talking.
Obviously time is a precious commaodity in this competition — and you shouldn’t let them ramble on
forever, but that great consideration should be given before you decide to interrupt. Remember, every
word they say could reveal more to you about their intentions or interests, every word they say allows for
the possibility of them offering a concession. Cut them off at an inopportune moment, and you lose any

such opportunities.

If opposing counsel tries to interrupt you - say politely but firmly, “Excuse me, I'd ask that you please allow

me to finish what | was saying”

Also use your 5 minute respite tactically. If it is clear they have the upper hand, take your break and use
it to regroup. If the negotiation has taken a turn in an unexpected direction, use your break to confer
with your team mate about how best to approach it. Don't be afraid of eating into your negotiation time
- taking the break to regroup and consider will serve you better than five more minutes of mindless,

spasmodic chatter.
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Tip 7 = Try to veer around impasses

Negotiations, although far less adversarial than court, can sometimes break down into shouting matches
or stony silences. The first thing to realize is that sometimes all the skill in the world isn’t going to prevent
a negotiation from breaking down. Parties become intractable, sometimes insults or punches are even
thrown (slight exaggeration, but you get my point). It's a sad fact that not all negotiations are going to
come to a solution - accept it, deal with it. Don't give away the farm just to keep your opponents at the

table.

That having been said, there are a variety of methods to get past impasses. A useful tip is, outline what
you have already agreed on. You can always find little things that both parties can agree on, simply saying
them out loud and getting the other party to agree is a way of inching towards conciliation — and this
helps quite a bit towards clearing the air. Another method is to ask questions and try to gain a better
understanding of your opponent’s position and objections. Bearing in mind that most impasses are
caused by a lack of options - this might be a good time to use your 5 minute respite, or if you have already
used it, request the other team use theirs. By now you should have at least a vague idea of where your
opponent’s interest lie, and having five minutes of breathing room you may be able to devise a mutually
acceptable solution that may not have been obvious when you first read the brief. Another method is to

shelf the current issue and move onto another issue that can be more easily dealt with.

If none of these methods allow you to proceed past the impasse, put into writing what both parties have
agreed on, agree to consult your respective clients, and set a date for a follow-up session. Sometimes this
is all you can do - you will score points for your expert handling of a tough situation. Be careful about

jumping the gun though, sometimes your client cannot afford to prolong the dispute indefinitely.

Tip 8 — You can NOT lie

Remember all those horribly inconvenient tenets of legal ethics we wish we hadn't learned, but did? As
counsels for your client you are bound by all of them. Have a quick re-read of your LJE textbook (first
years, borrow someone’s!) to refresh yourself. The most important one however is: You can NOT lie. Not
ever. Not even a little. You can avoid, obfuscate, misdirect, but you cannot tell a falsehood to opposing

counsel.

In real life, you would be sued into the next century, in this competition, well, you will just lose - not that
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it should make you feel any better. It doesn't matter if in reality the lie would never be discovered - the
judge knows you're lying, and that’s all that matters. Bear in mind that“l don’t know” is sometimes also a

lie, you should rather say “our client hasn’t made that clear’, or “our client hasn’t instructed us on that".

Tip 9 - Bring a bottle of water

No this is not a joke! A bottle of water is an immensely helpful tool - aside from being a blunt instrument
you can use to bludgeon the opposing counsel into submission, whenever you need some breathing
room pick it up and take a slow sip. This buys you a few seconds easily. Also, hydration is a huge aid to

concentration!
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CONFIDENTIAL INFORMATION FOR GERRY’S LAWYER

Gerry is furious with everything that has gone on. Terriis not agood manager and as Managing Director
of the business did not properly implement the unit trust and the restructuring. Gerry’s view is that
Terri does not deserve to buy him out at par-value.

Terri is not running the business well at all. She allows costs to blow out - the last quarter figures
show an average 63% occupancy rate yet the business still can barely afford to pay its interest on the
principal sum borrowed. Terri has four young men in the sales department who are ineffective. Terri
should sack them and cut their wages from the over- spending that is currently taking place. Further
the kitchen is still losing about

$750,000 per annum and nothing has been done about it. Gerry is certain he can turn the hotel around
by some warranted cost cutting.

Gerry is not sure why the restructure was not implemented. He left the operational issues up to
Terri and was shocked when the bank notified them that they were effectively still a unit trust. Gerry
accidentally saw a letter from the solicitors who at the time acted for the business back in 2000 stating
that the restructure would cost the business $1.1million in stamp duty because of the increased value
of the business and the conversion of the units to shares. Gerry thinks that Terri did not implement the
restructure because she could not afford to contribute according to her percentage ownership and
that Mary would not underwrite Terri for any more money.

You have given Gerry legal advice that the business is still a unit trust because of the fact that the unit
holders did not agree to restructure the business and the Board did not have the power under the
trust deed to “grab” the trust property and convert it to an asset of the corporate trustee.

Gerry is keen to stay in the business but is fed up with fighting with Terri. He is not a seller of his units at
the moment because of the poor trading figures which will mean that the hotel is valued at little more
than $21million. If the operations of the business can be run more efficiently and the books reflect this
then the hotel may look better to a potential buyer further down the track. Further the HOG branding
may assist in an increase in revenues which may also enhance the value of the hotel - but again, this
needs time to work.

Gerry does not want to continue fighting with Terri. Gerry is mindful of the disaster that could occur
if, with Mary’s money, Terri and Mary take matters to court. It would lock the business up for years and
cost a fortune to litigate. However, Gerry has a lot of money tied up in this hotel and does not want to
lose it. Gerry would like to take over the Managing Director’s role and straighten out the business to
the point where it is profitable. If no agreement can be reached whereby the business is run properly
and profitably, then he would agree to sell the business in due course but at a price agreeable to all the
unit holders and not at a “give away” price.
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CONFIDENTIAL INFORMATION FORTERRI'S LAWYER

Terri is furious with everything that has gone on. Terri was asked by Gerry whether she would relocate
her family and join Gerry in this alleged “family business”and to get Mary to invest. Mary only invested
on the basis that Terri would be in charge. Ever since the business commenced trading Gerry has been
looking over her shoulder trying to run things.

As Chair of the Board, Gerry should have overseen the restructure. It was not Terri’s role to handle
such matters as she was busy running the hotel operations. Further, when Gerry found out about the
stamp duty ramifications of the restructure — some $1.1million in duty because of the increased value
in the units upon their conversion to shares — Gerry made some comment about not proceeding with
“unnecessary expense”.

You have given Terri legal advice that the business is a corporation given that ASIC was notified of
the share issue and that it seems that the corporate trustee assumed control of the asset after the
resolution of the corporate trustee. Further, the execution of the share sale agreement indicates that all
of the investors considered themselves as trading as a corporation. Finally, all the business tax returns
and dealings have been in the name of the corporation and not the unit trust.

Terri advises you that Mary is upset at the way the business has operated. She simply wants to get out
with her investment in tact even it means not making any profit on the sale of the asset. Terri is upset
that she might “lose face” with Mary who has been a long standing friend and business acquaintance.
Terri has to try and arrange some exit strategy for Mary that gets her initial investment back with some
kind of premium.

Mary has told Terri that she will not invest any further funds unless it is to: assert her rights in court;
protect her investment; and/or pay the stamp duty arising from the restructure which would have to
be paid by law.

Terri is not as good with figures as her brother Gerry but believes she has the people and basic
management skills to run a good team at the hotel. She is counting on her job as Managing Director to
earn enough income for her family and to keep her occupied whilst living in Australia. She has invested
all her spare cash reserves in the hotel and cannot afford to lose any money on it. Whilst she has good
contacts and opportunities overseas which could translate into employment for part of the year, she
would prefer to stay in Australia for the sake of her family.
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PROBLEM SCENARIO: DUELLING DIRECTORS
GENERAL INFORMATION FOR BOTH PARTIES

Party A: Gerry
Party B: Terri

Gerry and his sister Terri have had some success in the management of large scale industrial businesses
overseas. They are Australian citizens and decide they will bring their families back to Australia to settle
and go into business together. They decide to buy land in a commercial/industrial estate in the north-
west of Sydney and build a 150 room hotel with conference and function facilities. They exchange
on the land in May 1998 and settle on it later that year for the sum of $4million. The hotel starts
construction in June1999 and is ready to open in time for the 2000 Sydney Olympics. The construction
costs of the hotel are approximately $14million. Gerry contributes $5million, Terri contributes $ Tmillion
and an overseas friend of Terri’s called Mary who has her company registered in the British Virgin
Islands contributes $3million as an equity partner solely on the basis of Terri’s involvement in the
investment. Mary is an extremely wealthy equity partner with “bottomless pockets”. The three parties
borrow the balance of the land and construction costs from Eastpac Bank, some $9million. On legal
and accounting advice, they structure the ownership of the land and building under a unit trust. The
trust deed is settled in late 1999. However, no units are issued and there is no unit register showing the
proportion of the units owned by the three investors.

At the same time that the trust deed is settled, a corporate trustee called GTM Pty Limited (GTM) is
registered and commences operation. There are 100 shares issued in GTM in the same proportions as
the unit trust. However, the share certificates are never issued and the share register is never created.
In early 2000 the parties execute a Unit Holders Management Agreement which states that:

1. The ownership of the asset (land and building) is in the following proportions: Gerry 55.3%;
Terri 11.3%; and Mary 33.3%;

2. The Directors of GTM Pty Limited are Terri, Gerry and Mary.

3. Any resolution passed by the unit holders or the corporate trustee is to carry a 55% approval
of all the unit holders or share holders.

4. Each unit holder or director shall have one vote for each unit or share that they hold.

In late 2000 after the hotel had commenced operating, Terri became concerned about the voting
structure of the trustee and after Federal Government changes to the tax system had taken some
advice that perhaps a corporate structure would be better for the business to operate under. In a
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Board meeting of GTM with Terri carrying Mary’s authority to vote, she and Gerry pass a resolution
to restructure the business so that the corporate trustee owns the asset of the business (land and
building) and the unit trust ceases to operate. She and Gerry agreed that the business should trade as
a corporation as opposed to a unit trust. To this end they, together with Mary, entered a Shareholders
Management

Agreement which stated:
1. This Agreement shall not take effect until the restructure of the business has taken place.

2. The shares of GTM Pty Limited shall be adjusted to the following proportions: Gerry 45%; Terri
15%; and Mary 40%.

3. Any resolution passed by the share holders shall require a majority approval from the
shareholders.

4. Each director shall have one vote for each share they hold.

The share certificates on the redistributed shares are not issued and a share register is still not created.
The unit trust deed is not terminated according to the terms of the trust deed.

However, Terri notifies the Australian Securities and Investments Commission that shares have
been issued to the value of $9million - the shares having been paid for in cash by the shareholders.
In reality the original $9million was contributed under the unit trust and no further capital had
been injected by the unit holders or shareholders. Terri and Mary pay Gerry the adjustment sum
of money to increase their interest in the business. The business begins to trade as GTM. All tax
returns for the business go in under the name of GTM showing the share capital of $9million in cash.

In 2003 Terri is approached by the Holiday Out Group (HOG) and commences negotiations with a
view for the business to be branded a Holiday Out Hotel. The cost of becoming a Holiday Out Hotel
is significant in relation to the cost of signage, uniforms, software and hardware, administrative and
managerial changes amongst other things.

Gerry does not want to become a Holiday Out franchise as he would rather the business start making
money before there is a further call on the owners to contribute funds to account for the change to a
Holiday Out Hotel. This causes a great amount of argument between the two and this culminates in
Gerry issuing a share sale notice. This notice means that Gerry’s shares are for sale. Terri and Mary have
a 60 day option to purchase the shares and if they elect not to do so, Gerry can go to the market to sell
them.

The arguments on the Board between Gerry and Terri have become so bad that Gerry reluctantly
agrees to allow the Board to enter a franchise agreement with the HOG that allows them to have
an international name on their hotel whilst retaining the management of the hotel themselves. Just
before the 60 days are up, Terri and Mary exercise the option and agree to buy Gerry’s shares in the
proportions that they already own and within a week all parties execute a Share Sale Agreement
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agreeing to buy Gerry’s shares at par-value. The sale of Gerry’s shares means that Terri and Mary have
to re-negotiate the business loan with Eastpac Bank and have Gerry’s personal guarantees released.
Eastpac Bank issues the new loan documents in the name of GTM as the corporate trustee. This raises
the issue of whether the business is trading as a unit trust or a corporation. When Gerry hears of the
bank’s concerns he repudiates the Share Sale Agreement.

The arguments between Gerry and Terri escalate. No further Board meetings are held and they both
threaten each other with legal action. Gerry’s position is that the Share Sale Agreement is not worth
the paper it is written on because the business is a unit trust therefore, he wants to stay in the business
and financially turn it around and reap a greater profit in 3-5 years when the hotel is trading better.
Also, Gerry asserts that the Unit

Management Agreement defines the relationship of the parties. Terri asserts that the business is
trading as a corporation as she wants to see the Share Sale Agreement enforced and she is seeking to
persuade Mary that Gerry should be bound by his agreement to sell his shares in the business to both
of them.

Lawyers for both Gerry and Terri agree that if the business is a corporation, then it will have to pay
the stamp duty on the restructure and the penalties that will apply from the Commissioner of Duties.
Further, a share register will have to be created and share certificates issued. They both agree that if the
business is a unit trust then the unit register will have to be created and unit certificates issued. Further,
the Australian Tax Office will have to be notified and the tax returns filed by the business will have to
be withdrawn and reissued. Finally, the ASIC will have to be alerted to the mistake and representations
will have to be made regarding the share capital mistakenly raised and advised to the ASIC.

Both lawyers have suggested that because of the complexity of the issues and the potential penalties
that apply, that court should be avoided. Gerry and Terri agree to send their lawyers to negotiate a
settlement if at all possible. Mary is disgusted with both Gerry and Terri and instructs both of them to
“Sort it out”. She will agree to any amicable solution between the parties that does not involve losing
more money on the venture. Gerry, Terri and both their lawyers agree that the issues to be resolved at
the negotiation include but are not limited to:

1. Agreeing on the structure of the business;
2. Depending on the answer to (1), how to deal with Gerry’s share sale agreement;

3. What management structure should be put in place to ensure the asset is not diminished by
“infighting”; and

4. What action needs to take place in order to comply with the law.
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Mark Smyth

Edited by ZheeHoe Yong

Client Interview is different from any other competitions that you may encounter at Law School. It
requires less preparation, and probably less legal analysis but you would be highly recommended to
develop excellent teamwork skills with your partner and an ability to think quickly on your feet. It is an

extremely practical exercise and the skills you learn are highly transferable to interviews in any field.

There is no one standard nor correct way to conduct a client interview, however, it is recommended to

divide the interview into:
1. Introduction;

2. Information gathering;
3. Advice and Conclusion;
4. Post-interview analysis.

It is vital to remember that, unlike in other competitions, there are no individual scores, that is, the

teammates will not be evaluated separately. A smooth and coordinated approach will score well. To assist
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with coherence, some teams find it useful to pre-script their introduction and basic questioning but this
can also be overly-formulaic. Where possible, it is useful to broadly designate which partner will take the

lead in each section in the interview.

Introduction 5-10 Minutes

The introduction is where you meet your client and establish rapport. It is recommended that you stand
up to greet the client at the door, lead them in and offer them a seat, have some general friendly chit-chat
and then segue into the initial formalities. It may also be useful to outline an agenda for the client so they

understand how the meeting will run.

At this stage, it is recommended that you cover the formalities including client privilege and the details of
retainment (including costs). It is also recommended that you confirm essential details including the date

of birth, gender, whether they have seen a lawyer before, etc.

Information Gathering 15-20 Minutes

Once you have established rapport with the client and the formalities have been outlined, you can move
to what client interview is really all about: information gathering. This is the interview proper and should

be the focus of your preparation.

The object of this stage is to get as complete a picture of the client’s legal problem as possible. As such, it
is useful to start with open questions, such as “what brings you to see us today” and “how do you think we

can assist with your problem’.

Before the interview you will be given a hint as to what area of law the client will seek advice in. This will
enable you to prepare for more specific questions and likely issues that you will need to focus on in your
questioning. Following the initial open-ended questions, you can proceed to these more specific ones
which are focused on your legal advice. Remember that your client will be hiding select, crucial pieces of

information.

Once you feel you have elicited as much information as you can from questions, it is good to give a
coherent (usually chronological) summary of what they have told you, and confirm as you go through

that this is correct and there is nothing the client would like to add. At the end of the summary, confirm
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with the client that they can think of nothing further to add.

You will have succeeded in this stage if your questions have been chronological and coherent, you
have provided a concise summary and you feel you have extracted absolutely everything the client will

disclose.

Conclusion - 5-10 Minutes

At this stage you give the client some preliminary advice. You should commence by outlining to the client
what further information you will require from them (for example, copies of letters, invoices, statements
of claim) or research you need to complete to advise fully. Following this, with the caveat that this is only
preliminary advice, give them some plain English practical and legal advice. Practical advice may include

non-legal steps they can take to resolve their problem themselves.

Once you have given them the advice, and provided they have no further questions, tell them that if
they wish to retain you they will need to complete a retainer agreement (which you can give them). To
finish, tell them that they can contact you at any time and remind them of the next steps to proceed their

matter. Lead them to the door.

Post-Interview Analysis — 15 Minutes

Once the client has left you, conduct your post-interview analysis. At this stage, it is useful to spend the
first half discussing, in character, issues about the law itself to exhibit any technical knowledge which may
not have been appropriate in front of the client, or to discuss issues regarding the client’s evidence and
credibility. It is also useful to divide the future workload between yourselves and outline future research

and next steps.

During the final 5 minutes, you need to evaluate your interview. It is useful to outline what went well,
what went poorly, how it could be improved or done differently, how particular strategies adopted

succeeded/failed and justifying/making note of any failings or odd circumstances.
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MEMO

From: Reception

To: Lawyers

Date: 4 July 2005

Re: Jill/ Joe Anderson

Ms / Mr Hughes called advice line and wishes to speak to someone about her work related
motor vehicle accident.
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Client Facts:

You are a person who has not had the best of educations and are unsure of your rights. You
tend to be diffident and if things get hard you tend to agree with things that are put to you.
You tend to believe things you are told.

Your name is Jill / Joe Anderson
You reside at 14 Colak Street Armadale
You are 45 years old.

You are currently working as an aide to unemployed problem youth. You are new (now about
5 months) at the position but have been working for the Department of Unemployment
Services in a variety of capacities for about 2 years. Your current pay is about $600 per week
before tax.

You keep returning to how wrong it was that the driver involved already knew his brakes
were faulty.

You make a point that your boss has been absolutely supportive and that you are so glad
that so far this has not jeopardized your work with the Department as you really want to keep
your job and not make waves. For that reason you have been downplaying any injuries you
are still having trouble with while at work.

1. Your Story

You had been at the Department office to meet Alice, an early 20’s woman with a history of
drug abuse. She is on the straight and you have been involved with trying to get her a job.
She had an interview arranged for a job training course that was to be held at an office
across town.

She has told you she does not have bus fair to get across to the interview so you were taking
her in your car. You often do this and see it as part of the all in service you give. Your boss
sometimes allows you to fill your car up with a department card if you have been doing a lot
of driving around.

You stopped at a light and a truck back ended you. The driver apologized straight away and
told you his brakes were a bit dicky. Your car was damaged and you have since paid
$2,000.00 to have it repaired. Alice was unhurt, but you suffered whiplash and had to take
two weeks off work. Nonetheless, you were able to drive away from the accident. You did not
report it to the police, you just dropped Alice at a bus stop and went home. The next day you
called in sick and explained why you could not come in. You do not get sick leave as you are
a contractor, but the boss allowed you to take the time off in lieu of some holidays you were
due.

You did ask about workers compensation but you were told that as you were a contractor
you were responsible for your own insurance. You did not know that and did not have any.

You have contacted Steve’s Transport but so far they have not been willing to talk to you
about the accident, which is now nearly two months ago.
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You are back at work but require painkillers and regular visits to the physio. You are finding it
hard to pay for these as your income is already stretched.

You want to know how you can go about getting the Transport Company to pay for your
physio and your pills, after all the driver told you that the breaks were faulty on his truck.

2. Matters you do not disclose unless asked

You joined the Department as an office worker and at that time you worked a regular 38 hour
week and got sick leave, holidays etc. You found the job boring and wanted to do more to
help people.

You were told that there was a contract position as a youth worker and when you showed
interest you were told that your pay would remain the same but that your hours would be
more on a “when needed basis”. You liked the idea of being a contractor as it made you
more your own boss.

Your pay did remain the basically the same, but there was a loading to cover times you
worked outside normal hours. If you were sick you generally took the day off without pay.
You did get 4 weeks a year leave at the base rate (without the overtime loading) each year.
You still have a fair bit of leave left as you had not taken any leave before the accident.

The department takes taxes out of your pay and provides you with an office where you
normally see clients. Often you go to client’s houses but you have been instructed that on no
account are you ever allowed to take them to your own house.

You meet with your boss daily to discuss clients and your day is organized around that list of
clients he gives you each week. Mostly you determine your own priorities, but quite often
your boss instructs you to treat some clients as emergency situations and in those cases you
put aside you general workload to try and deal with the clients your boss has nominated.

3. What you can make up

Past history, make it a series of not great jobs.
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Sample advice:

The client in this interview is focused on her personal injury accident, and in particular the
unfairness of the trucking companies behaviour. She has no idea that it may actually be a
workers compensation situation and that her wonderful boss may have seriously misled her.

It is likely that her understanding of her employment situation is wrong, and that rather than
being a contractor, she is actually an employee.

She may well be able to commence a separate action against the trucking company in
relation to the damage to her vehicle, and the interviewers should establish what proof she
has of her losses in that respect.

The questions should also elicit what records she has kept to substantiate any claims for
monies she has spent on physio and pills.

But what they really need to winkle out is as much information as possible about her job
situation. Questions should be aimed at uncovering the indicia of employment, rather than
contracting. Issues of control of work environment, leave entitlements, tax arrangements, etc
should be explored.

Yet this needs to be done in a way that is sympathetic with the clients own current beliefs
and her unwillingness to make trouble at work.

The interview team should not be giving any concrete advice, but it may be that they have to
disclose the reasons for the lines of questioning that they pursue.

When assigning marks you should be paying attention the speed and accuracy with which

the interviewers get to the real issues, as well as to how they relate to a slightly difficult, not
tremendously intelligent, and very misled client.
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withess examination

Leif Eldridge-Smith

Edited by Kelly Kristofferson

Witness Examination Tips

Just as mooting simulates an appellate court dispute (where each party must submit legal arguments
tailored to a given set of facts) witness examinations is based in a trial court where each party tries to
adduce the facts that are favourable to their case. In the competition, the judge is mainly assessing your

ability to adduce and handle evidence.

Before the trial

You will be given some time before the trial (about 1 hour) to read the problem and highlight relevantissues
on your own. After this, you will be given some more time (about 30 minutes) to consult with your witness.
In this time, outline to your witness your approach to the case and how the evidence will be adduced. Also,

discuss what emphasis will be placed on the various aspects of the witness’ evidence.
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In practice, while it is often a good idea to rehearse your examination-in-chief with your witness, you are
not allowed to coach your witness by telling them what to say. However, in the competition there are often

gaps in the given scenario and you may decide to make up some facts with your witness to bridge them.

Commencement

« The associate will say: “Silence! All stand””

The judge enters. All bow and sit after the judge dos so.

The associate states that the court is now sitting and calls the case.

The judge then asks for appearances: “If your Honour pleases/should it please the Court, my name is X and

| appear for the prosecution/defence.”

The associate will then read the charge against the accused.

The Trial - Game Plan

1. Opening/Summation: This is where you may (very) briefly indicate the case you are trying to make
and what evidence will be important for your case. At the end, relate back to this argument whilst

summarising the evidence you have adduced.

2. Examination-in-Chief: This is where you examine your own witness. You should try to ask open,
prompting questions, allowing the witness to get your side of the story across. Further prompting

questions should be asked to flesh out various aspects of the evidence.

3. Cross-Examination: This is where you examine the other witness. Try to ask closed questions so

that you can twist the evidence to suit your argument.

(This is where you may sometimes earn a bad reputation as an advocate by either making the
witness’ case appear dubious or making it suit your side of the story, without giving the witness

much of a chance to explain him/herself —have fun!)

Being friendly towards both witnesses is often the best approach. Calm the witness encouragingly at
the beginning and the outline what sort of questions you will ask and in what order. This also serves as a

signpost to the judge who will be able to follow the structure of your case.
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In any given scenario, there will be facts that you want to play down and facts you want to emphasize. Do
not ignore evidence that you think is devastating to your case. This would mean that the other advocate
may flesh it out without any opposition at all! Instead, try to explain that evidence away. Also, balance the
weak and strong points so that the strong points have a lasting impression in the judge’s mind. Starting

strong and then ending strong is often the best way to do this.

Rules of Evidence and other Tips

You should take the time to familiarise yourself with the Evidence Act 1995 (Cth) (which applies to Federal
and ACT courts (s4(1)) and is similar to the Evidence Act 1995 (NSW)). However, if you overuse the rules

of evidence in a bellicose manner by making too many objections when they are not necessary, the
judge/jury may question your good intentions. If you raise an objection, the judge will probably ask you
to explain yourself. Do this succinctly. Do not start arguing with the opposing advocate in the middle

of the court about, for example, whether certain evidence is being adducted for its factual accuracy or
contextual relevance. Only one advocate should be standing and talking at any given time; the judge will

sort everything out.
Here are some important rules of evidence:

1. Relevance (Pt 3.1)- Only relevant evidence is admissible (s56).

a. The evidence must be “legally probative” of a fact of issue. That is, it must rationally

influence the assessment of the probability of the existence of a fact in issue. (s55).
b. This may include the credibility of witnesses (s55(2)).

2. Hearsay (Pt 3.2) — A witness may not recount the statement of a third party (hearsay evidence) to

prove the existence of a fact. (s59(1))

a. However, the evidence may be allowed if it is used for contextual relevance, rather than its

truth.

b. The hearsay may be adduced for its truth if the source of the representation is unavailable.

(see eg ss 63, 65)
3. Leading Questions — Questions that you ask your witness (in chief) are not permitted if they:

i. directly/indirectly suggests a particular answer to the question; or
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ii.assume the existence of a fact, the existence of which is in dispute in the
proceeding and as to the existence of which the witness has not given evidence

before the question is asked. (s37(1), Dictionary of Evidence Act 1995 (Cth))
a. Exceptions - the leading question may be put to the witness if:
i. the court gives leave (s37(1)(a));
ii. the question relates to a matter introductory to the witness’ evidence (b);

iii. no objection is made to the question and each party is represented by a lawyer

(o)
iv. the question relates to a matter that is not in dispute. (d); or

v. if the witness has specialised knowledge, based on training, study or experience

(e).

4. Opinions (Pt 3.3) - An opinion is not admissible to prove a fact (s76(1)). As with hearsay evidence,

opinions may be admitted for other purposes (s77)
a. An exception is when the witness is an expert and has specialised knowledge. (s79)

b. Also, lay witnesses may give an opinion based on their perception of an event and if that

perception will assist the jury to understand the evidence. (s78) “My experience is..."
5. Repetition — Questions and answers should not be constantly repeated.

a. This applies equally to chief and cross examination. (It wastes time and may place undue

emphasis on the repeated information.)
6. Assuming facts that are not in Evidence

a. A party may not assume facts that are not in evidence unless an undertaking is given to

prove the fact at a later stage in the trial.
7. Misstate evidence or Misquote witness
a. A party may object to a misquote (made by the opposing party) and have it corrected.
b. This applies both to examination and closing argument.

8. Confusing, Misleading, Ambiguous, Vague and Unintelligible Questions are Objectionable
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a. Egs41 - A party may seek to disallow questions that are misleading or unduly annoying,

harassing, intimidating, repetitive or offensive.
9. Speculation — A witness’ speculation, if not admissible as opinion evidence, is irrelevant.

10. Compound Questions — Questions that raise two separate facts within a single question are

objectionable.
a. Thisis the implications of a simple answer may be unclear.
11. The Rule in Brown v Dunn / The Rule of Fairness

a. Ifthe prosecution’s or plaintiff’s witness in examination-in-chief asserts that something
happened and the defence has another version of events, the defence must allow the

prosecution’s witness to comment on the other version of events in cross-examination.

b. Explicitly flag it for the judge’s sake: “I'm going to put a different version of facts to you to

satisfy a rule of evidence called the rule in Brown v Dunn...”

¢. Ifthe defence fails to challenge the plaintiff’s version in the cross-examination, the
defence may be prevented from challenging it later in the defence’s examination-in-chief

and the court may assume the plaintiff's version is true.
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Appendix One
WITNESS EXAMINATION COMPETITION

Counsel’s Name:

TIME PERMITTED TIME TAKEN | POINTS
LOST

Opening by the 2 minutes

Prosscution

Examination in Chief by | 10 minutes. Bell after 9

the Prosecution minutes
Cross Examination by 15 minutes. Bell after
the defence 14 minutes

Cpening by the defence | 2 minutes

Examination in chief by 10 minutes. Bell after 9

the defence minutes

Cross examination by 15 minutes. Bell after
the prosecufion 14 minutes.
Summation by the 3 minutes

defence

Summation by the 3 minutes

prosecution
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Case: R v Kreiger

Charge:

The defendant, Kris Kreiger has been charged with assault against a police officer under s58 Crimes
Act(NSW), 1900 and with offensive language under s4A Summary Offences Act (NSW), 1988.

The charges are:

- THAT Kris Kreiger on Saturday 3 April 2004 at Paddington in NSW did assault Max Moodie being a
constable of police while in the execution of the officer’s duty.

- THAT Kris Kreiger on Saturday 3 April 2004 at Paddington in the State of New South Wales did use
offensive language in a public place namely the Sydney Cricket Ground.

Witnesses:

The informant witness for the Prosecution is Max Moodie, the Police Officer.
The defence witness is the accused, Kris Kreiger.

Legislation:

Section 58, Crimes Act 1900 Assault with intent to commit a serious indictable offence on certain
officers.

Whosoever:

assaults any person with intent to commit a serious indictable offence,

or assaults, resists, or wilfully obstructs any officer while in the execution of his or her duty, such
officer being a constable, or other peace officer, custom-house officer, prison officer, sheriff’s
officer, or bailiff, or any person acting in aid of such officer, or

assaults any person, with intent to resist or prevent the lawful apprehension or detainer of any
person for any offence,

shall be liable to imprisonment for 5 years.

Section 4A Summary Offences Act 1988 Offensive language
(1) A person must not use offensive language in or near, or within hearing from, a public place or a school.

Maximum penalty: 6 penalty units.
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(2) Itis a sufficient defence to a prosecution for an offence under this section if the defendant satisfies the
court that the defendant had a reasonable excuse for conducting himself or herself in the manner alleged

in the information for the offence.

Informant witness statement:

On 23 April 2004, |, Max Moodie, Constable of Police, Kings Cross Police Station, state:

1. This statement made by me accurately sets out the evidence which | would be prepared, if
necessary, to give in court as a witness. The statement is true to the best of my knowledge and
belief and | make it knowing that, if it is tendered in evidence, | shall be liable to prosecution if |
have wilfully stated in it anything which | know to be false or do not believe to be true. | am 38
years of age.

2. Atabout 4 pm on Saturday 3 April 2004, | was on uniform duty at the Sydney Cricket Ground at an
exhibition football match. At that time, there were about 20,000 people in the ground, although
the crowd was thinning out. | was standing under the scoreboard at the western side of the oval
in company with Constable Gregg. At that time my attention was drawn to actions that were
occurring to my right in which a male person and another male person appeared to be having an
argument. One male person then started to wave his arms about and point at random about the
ground and then pushed the other male person in the chest area.

3. After this had occurred | began to walk toward the two men. Other people were with them. At
that stage another person | now know to be Kreiger stepped forward and took hold of the beard
of the man who had just pushed the other man and began to pull his head around. After that had
occurred | had reached them and pulled Kreiger away by the shirt.

4. Kreiger turned around and said loudly, “Fuck off”. | then asked Kreiger to leave the oval. Kreiger
said, “All right, we were just about to go anyway - it’s a fuckin’ useless match”. Krieger then left and
walked down some steep stairs at the rear of the enclosure. Constable Gregg and myself followed
Kreiger. | could see a large group of GPS private school kids in school uniform watching us.

5. While we were walking down the stairs, Kreiger continually swore at Gregg and myself. Krieger
said, “OK, I'm going! What the fuck’s your problem anyway - fuckin losers.” Kreiger also called us

“arseholes” loudly a number of times.

6. As we walked down the stairs, Constable Gregg was directly behind Kreiger and | was slightly to
the left of them both. When we got near the bottom of the stairs, Kreiger stopped very suddenly.
| pushed Krieger gently in the lower back area and said, “Keep going.” Kreiger then turned to
the right and struck me on one of my arms. | then stepped in towards Kreiger and took hold
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of Kreiger’s left arm. Kreiger then turned to the left, breaking the hold that | had on that arm,
continued to turn and struck me in the left eye with a clenched fist.

7. Asthe blow caused some pain to my eye initially, | stepped back. | then stepped forward again, as
did Gregg, and | took hold of Kreiger’s left arm while Gregg took Kreiger’s right arm. | told Kreiger,
“OK. You are under arrest.”

8. We began to lead Kreiger from the oval area. Kreiger walked for about 10 metres then began to
twist extremely violently, making it difficult to walk. We could only continue for another 2 metres
before we couldn’t walk any further and had to direct all our attention just to restraining Kreiger.

9. Ishouted to Constable Gregg to handcuff Kreiger. | then put one leg behind Kreiger so Kreiger
tripped. As Kreiger fell over backwards | took hold of Kreiger in a headlock and fell onto the
ground. There was a brief struggle on the ground in which Kreiger continued to kick and twist. We
rolled Kreiger face down and then got the handcuffs on Kreiger.

10. Constable Gregg and myself then lifted Krieger up and forced Krieger towards the gates of the
oval. Another officer came to our assistance at that stage. That was Constable Walker.

11. Kreiger did not calm down after the handcuffs were applied. Kreiger continued to swear and twist
in the upper body. He also spat at all the officers involved.

12. We led Kreiger about 75 metres out of the ground. During that time Kreiger constantly struggled.
We placed Kreiger in a Police van. After much struggling Kreiger was placed in the police van
backwards. At the Kings Cross Police Station Kreiger refused to get out of the van and had to
be pulled out by the legs. Kreiger was placed in a cell and continued swearing. Kreiger was
subsequently charged with the 3 matters.

13. Constable Gregg has since resigned from the police service. | understand that he is not
contactable, and | have tried to find him, but to no avail. His number is not listed, if indeed, he
is still in Australia. | sent two letters to his last known address, and each of these was returned
unopened, with the words “No longer here, whereabouts unknown, TRS” scrawled on the front

Dated: 23 April 2004

(Sgd): M Moodie Witness: P Smith
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Defence witness statement:

10.

11.

My name is Kris Kreiger and | live at 23 Brown Crescent, Stanmore. | am 23 years of age and | work

as an electrician.

On Saturday 3 April 2004, | went to an exhibition football match at the Sydney Cricket Ground
with my brother-in-law, Trevor. We arrived about at 10 am. We went past the Members stand and
to Western side of the oval. We had lunch at the ground and started drinking at about 12 midday.
We would have had three or four schooners of beer. By 4 pm | was not feeling affected by alcohol
but was feeling a bit tired. During that afternoon | had eaten a pie and a hot dog.

We decided to leave the game then and we got up to walk over to the steps to go down the back.
When we got up a guy behind us yelled “Sit down you arseholes!” We started to walk towards the

steps but this guy kept yelling at us. Trevor yelled back, “Shut the fuck up - what’s your problem!”

Then Trevor started calling him names and throwing his hands about.

| then asked the guy to calm down and relax. He tried to push Trevor while he had his arms up.

He then turned and started in on me. At that stage | was on the top of the stairs. The man was
about my height and was wearing a working singlet and jeans and had shoulder length hair and a
beard.

Suddenly someone grabbed me from behind and put my arm behind my back.

| then saw it was the cops and one asked me what was going on. | said, “It's nothing and it's got
nothing to do with you” | don’t remember what the other man said.

| tried to explain what had happened but the cops didn't listen. One of the cops asked me to
leave. | said “Sure” and moved towards the stairs. | didn’t see Trevor or the man with the beard
again.

One of the cops was then pushing me down the stairs. | now know this to be Constable Moodie.
Neither police officer had hold of me while | was going down the stairs.

When | was near the bottom of the stairs | lost one of my sandals. | tried to stop and get it but
Moodie kept pushing me telling me to move along. | tried to put the sandal on by leaning back
and trying to turn but did not succeed.

Down the bottom of the steps the other sandal came off my foot. | tried to stop to get that sandal
too. | asked if | could retrieve my sandals but Moodie told me to forget about it.

| did not assault Constable Moodie by striking Moodie’s forearm or with a punch in the eye. | was
trying to get my balance and my sandals back, but couldn’t.
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12. I was brought to the ground at the bottom of the steps. As | was brought down | was grabbed in
a headlock. | struggled and eventually | was turned over and handcuffed. | was picked up and told
| was arrested by, | think, by Constable Moodie. They then proceeded to push me along and | kept
falling over.

13. When | got to the back of the Police van | copped a couple of kicks to my left knee and shins and
an elbow or something hit me in the middle of my back. | was then forced into the Police van. | felt
severe pain to my left knee and shins. | was then driven to the Kings Cross Police Station. When |
got there, one of the cops, either Moodie or Gregg, tore off a chain | was wearing around my neck.

14. When the handcuffs were placed on my wrist after the incident at the bottom of the stairs they
were very tight. | asked the police to loosen them and one said “no way".

15. I was charged and they let me go on bail.

16. I've never really had any trouble with the police before, although | was pinched for shoplifting a
couple of years ago, and for throwing a brick through a bloke’s car window, after he tried to run
me down.

17. 1 wanted Trevor to come here to give evidence on my behalf, but he is working in England, and his
boss refused to allow him to travel back here for just this case.

(Sgd) Kris Kreiger

51



per presentation

Pauline Thai

The paper presentation competition provides a great opportunity for you to hone and refine your written
and oral communication skills. The competition involves two components. The first is the submission of a
written paper on any legal issue. The second is the presentation of that paper to an audience and a panel
of judges. The written paper counts for 40% of the marks and the oral presentation counts for 60%. The

competitor with the highest combined score from both components wins the competition.

Written paper

The written component is generally the most time-intensive aspect of the competition. The written
paper is submitted prior to the ALSA Conference week. The paper must be between 3000 and 5000
words. While this may seem daunting, keep in mind that you are not required to write a separate paper
specifically for the competition. You may be able to build on a paper that you have already written, for

example, for submission for a course at Law School.
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In respect of topic selection, you should be aware that the judges will come from a wide variety of
backgrounds. The competition rules usually stipulate that your audience is composed of ‘legally
literate people with a non-expert interest in the paper’.' A paper that examines a topical issue, a novel

development in the law or an unsettled area of law may more readily capture their interest.

Since the judges may not have any special expertise in the area of your paper, it is useful to include
an introductory paragraph which explains how your topic fits within the broader area of law in which
it arises. This will give the judges some background on the area and enable them to engage with the

substance of your argument.

Oral presentation

The oral presentation is limited to 15 minutes. You should prepare a condensed version of your paper
which outlines your key arguments. The ability to communicate your arguments in a logical and succinct
manner is crucial in this component of the competition. You will not have sufficient time to explain the

detail in each argument.

You will have the option of speaking to a PowerPoint® presentation. If you choose to use one, keep the
writing on each slide to a minimum and use large font. The slides should complement rather than detract

from your presentation.

During the presentation, you will not be interrupted or asked questions. At the conclusion of your
presentation, there will be a ten minute period allocated for questions from the judges. The best way to
prepare for this aspect of the competition is to present your paper in front of some friends before the
competition and practice answering their questions. Your friends will also be able to give you feedback

on your delivery and style.

Finally, have fun doing the competition and remember that it is an excellent forum for you to voice your
ideas about interesting areas of law with other people. In addition, given that most of the work is done
before the ALSA Conference week, participating in this competition gives you plenty of time to party

throughout the week!

1 ALSA Paper Presentation Championship Rules.
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Red Cross International Humanitarian Law Mooting

The Australian Red Cross, ALSA and the International Committee of the Red Cross host the International
Humanitarian Law (IHL) Mooting Competition during the annual ALSA Conference. The IHL Moot’s
purpose is to raise awareness of international humanitarian law issues within the Australian university
community. It is envisaged that the Moot will assist students in understanding and appreciating the
growing importance of international humanitarian law, its nature as a system of protection during times

of armed conflict and its role as fundamental part of international law.

Each law school in Australia is invited to nominate a team of two undergraduate law students to compete
in this competition. We encourage you to contact your campus law student society for more information

on how you can represent your university in this competition.

Kirby Cup Law Reform Competition

The Kirby Cup Law Reform Competition encourages law students to participate in a practical way in the
process of law reform. The Kirby Cup was donated by the Honourable Justice Michael Kirby AC CMG,

a current Justice of the High Court of Australia and the first Chairperson of the Australian Law Reform
Commission. The Kirby Cup was originally held in association with the Australasian Law Reform Agencies
Conference, which occurs every two years. Since 2006, it has been held as part of the Annual National

Australian Law Students’ Association (ALSA) Conference.

The format of the Kirby Cup has varied over the years. In 2008, entrants were asked to develop a proposal
for law reform relevant to a current ALRC inquiry. The Competition provides law students with the
opportunity to engage in a meaningful way with policy-orientated law reform, and provides a unique

insight into the workings of the legal system.
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extemnal competitions

Range of competitions

In addition to the internal and ALSA competitions, the ANU Law Students Society also organises for teams to
be sent to compete in various external and international competitions. The range of external competitions

offered varies from year to year. In the past, LSS students have participated in the following:
«  Administrative Appeals Tribunal Mooting Competition
«  Director of Public Prosecutions Criminal Law Moot (ANU v UC)
+ Lexis Nexis Constitutional Law Moot
«  SirHarry Gibbs National Constitutional Law Moot

«  Shine Roche McGown Torts Moot

Some new competitions the LSS is considering offering in 2010 include:

«  Commonwealth Mooting Competition (QUT)

« |ICLN International Criminal Court Moot (Pace Law School)
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+ International eNegotiation Tournament (ONLINE)

« International Law School Negotiation and Mediation Competition (ONLINE)

« International Maritime Law Arbitration Moot Competition (Melbourne)

« International Virtual Moot (Murdoch U)

«  Manfred Lachs Space Law Moot Competition

+  Phillip C. Jessup International Law Moot Court Competition*

«  Telders International Law Moot Court Competition (Netherlands)

«  Willem C. Vis International Commercial Arbitration Moot (Pace Law School - Vienna/Hong Kong)

*The LSS has no official role in the team selection or coaching of the ANU Jessup Moot team; however the
LSS may offer workshops and make resources available to potential applicants to guide them through the

selection process.

Timeframe
To keep apprised of when these competitions will be held and other pertinent information such as team
caps and selection dates, please send an email to Isscompetitions@anu.edu.au to sign up to our mailing

list. Also, keep your eye out for advertisements around the law school foyer!

Selection criteria
The LSS takes a holistic approach to team selection, and accordingly the selection criterion may vary
based on the distinctive characteristics of each competition. However, applicants will be compared

broadly against the following qualities in this order:

+  Experience
«  Ability

« Academic Merit
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Competitions Précis

Administrative Appeals Tribunal Mooting Competition

The AAT Moot is a competition between Australian law schools, hosted and organised by the
Administrative Appeals Tribunal, in the area of administrative law. The forum of the moot is the AAT itself,
and so the competition is unique in the respect that the AAT has ‘merits review’ jurisdiction. This means
that part of the case is argued on the legalities of the situation, and part of the case puts forth policy
considerations and principles of ex aequo et bono (“according to the right and good”) as the rationale for

allowing a review of the decision.

Lexis Nexis Constitutional Law Moot

The Lexis Nexis Constitutional Moot is organised by the University of Canberra Isaacs Law Society and
supported by the UC Faculty of Law and Lexis Nexis. Previous winners include the University of Tasmania,
University of Western Sydney and the Australian National University. It is traditionally held over three
days in Canberra. The Semi-Finals will be held in the ACT Supreme Court before current ACT Justices. The

competition concludes with the Finals in the High Court of Australia before a justice of the High Court.

Gibbs Constitutional Law Moot

Sir Harry Gibbs was a former Chief Justice of the High Court of Australia and one of the nation’s most
respected legal authorities. The Sir Harry Gibbs National Moot Competition is the only national mooting
competition in Federal Constitutional Law. It is organised by the T.C. Beirne School of Law at the
University of Queensland and supported by the Australian Association of Constitutional Law. In 2008, the

competition was held in Melbourne.

Director of Public Prosecutions Criminal Law Moot (ANU v UC)

The DPP Criminal Law Moot is a competition between top students from the University of Canberra and
the Australian National University. The Moot is sponsored by the Director of Public Prosecutions and the

area of law is Criminal law.
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Shine Roche McGown Torts Moot

The Shine Roche McGowan National Torts Moot, sponsored by leading Brisbane law firm Shine Roche
McGowan, is held annually in August. The moot problem is on torts law and will provide students with the
opportunity to gain insight and experience into the fascinating area of tort law. The competition is held

at Queensland University of Technology and consists of four moots in the General Round, followed by the

Semi-Final and Grand Final.

Philip C Jessup International Law Moot Court Competition

Now in its 50th year, the Philip C. Jessup International Law Moot Court Competition is the world’s largest
moot court competition, with participants from over 500 law schools in more than 80 countries. The
competition is a simulation of a fictional dispute between countries before the International Court of
Justice, the judicial organ of the United Nations. A team from each participating school is required to
prepare oral and written pleadings arguing both the applicant and respondent positions of the case. The
Australia regional final round is held in the High Court of Australia, the two winning teams then proceed

to the world championship Shearman & Sterling International Rounds held in Washington, D.C.

58



contactus

Registrations & Enquiries

Isscompetitions@anu.edu.au

Gary Khoo

Director of Competitions

Email: gary.khoo@anu.edu.au

Kelly Kristofferson

Competitions Coordinator

Email: kelly.kristofferson@gmail.com

Pei Chow

Competitions Coordinator

Email: u4468904@anu.edu.au

Dunja Cvjeticanin
Competitions Officer

Email: u4526796@anu.edu.au

Jerry Yong

Competitions Officer

Email: u4436287@anu.edu.au
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