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Question (A) (2)How to Use this Script:
These sample exam answers are based on problems done in past years. Since these answers were written, the law has changed and the subject may have changed. Additionally, the student may have made some mistakes in their answer, despite their good mark. 

Therefore DO NOT use this script by copying or simplifying part of it directly for use in your exam or to supplement your summary. If you do so YOUR MARK WILL PROBABLY END UP BEING WORSE! The LSS is providing this script to give you an idea as to the depth of analysis required in exams and examples of possible structures and hence to provide direction for your own learning.

Please do not use them for any other purposes - otherwise you are putting your academic future at risk. 
This paper is provided solely for use by ANU Law Students. This paper may not be redistributed, resold, republished, uploaded, posted or transmitted in any manner.

Mark: 76
PART (i)
(1) Martial Law
Is there a head of power (HoP) for the declaration of martial law (ML)? The prerog of the Cth allows it to declare martial law and to maintain internal security over the country (Digest of Laws of England). Therefore prima facie, the declaration of ML is to prevent “looting” and “civil unrest”, which is part of maintaining internal security. So it may be that the case that ML is supported. However, this is subject to conflicts with existing legislation, and we will examine this later is part (ii).

(2) Setting up the Commission
Here, there is no explicit HoP under s 51 of the C to set up a Commission. However, the Cth is allowed to exercise its NP, which is derived from s 61 of the C and in conjunction with s 51(39) of C, which allows the Cth to legislate in aid of incidental powers to its role given under s 61 of C. The NP must be for “enterprises and activities peculiarly adapted to the gov. of a nation” (AAP) and must be for the protection and advancement of Australia (Davis). We go through the tests for NP.
1. Is the NP such that it can only be exercised by the Cth and no the States? (AAP). Here, we see that the whole “eastern suburbs” of Sydney is “devastated” and that there is widespread loss of utilities and devastation. Clearly, if the NSW police cannot manage the “civil unrest” alone, it is even more likely that NSW cannot handle a Commission and reconstruction fund.
2. Is the legislation in conflict with existing State laws? Here, there are no existing State laws that contravene the setting up of the Commission. The only Act so far is that opposing detention. Therefore, the test of Davis is passed.
3. There are no coercive powers invoked by the Commission, thereby satisfying the test in AAP. 
Therefore overall, the Commission seems to have an HoP under the NP of the Cth. [OK, but asked to assume HoP] [In my defence, I saw that the question asked us to assume HoP, but it looked like such a big chunk of marks, so I did it anyway just to be safe =P]

(3) Judicial powers of the Commission
Under Alexander, at the Cth level, there is a SoP for Judicial powers (JP). Cth JP can only be exercised by Ch III courts referred to in s 71 of C and only non-JP that is incidental to the exercise of JP is allowed (Boilermakers). Here, to see if the Commission is exercising powers unlawfully, we have to determine the type of power that the Commission is exercising. 
JP indicia 
JP is hard to define (Tasmanian Breweries), but there are some indicative indicia. Here, the Commission has the power to “determine the amount of assistance” that will be paid. If this “determination” is merely an advisory role to the Minister, then the power exercised will likely be a non-JP power (Navigation Acts). However even if the “determination” is a broader power allowed to the Commission to actually pay out and execute the emergency assistance, this sort of executory power is still likely to be a non-JP power as it does not involve a determination of rights (Cram) nor is it performed in a judicial manner (Bass v PT) nor to legal criteria (Spicer). Thus overall, the power is non-JP. [good ]

If so, then prima facie, there is a problem as Ch III judges (which include the HC and the FC (Boilermakers), as judges here are members of those courts) are not allowed to exercise non-JP powers at the Cth level (Boilermakers). However, there is an exception allowed if there is persona designata 
	Persona designata
Udner Grollo, judges acting in PD can exercise non-JP powers. This is allowed under 3 conditions. 
1. Power must be exercised in personal capacity (Grollo). Here, the legislation does not explicitly state that this is the case, however, it is likely that this is so, as the judges do not seem to be acting on behalf of a court. 
2. The judge must consent (Hilton). Again, this is not apparent on the facts, but we assume that his will be the case. 
3. Is the performance of the judges incompatible with their judicial functions? (Wilson)
(i) Here, we are told that the Commission and its duties will have the judges’ “hands full” for the next 2-3 years. This is clearly a very long and onerous commitment that will likely impinge and affect the judge’s (seeing as there is only one current judge; the rest are former judges) ability to perform on the bench. However, there are 2 other former judges, so this concern may be mitigated somewhat. [not an issue to these judges]
(ii) Will the integrity of the function undermine the integrity of the FC judge? (Wilson). This is unlikely the case as the Commission seems to have a free and independent hand in their powers and also is not connected closely with legislation functions (Wilson). Also, the powers are not political (Wilson). 
Overall, if we find that the time requirements of the FC judge’s duties to the Commission are too heavy, then there is no PD, and thus the Commission cannot exercise its powers. [excellent]

PART (ii)

As aforementioned, the power of martial law (ML) is a prerog power (Digest). However, this prerog is still subject to restraints. Under Keyser, where the prerog and the legislation cover “precisely the same ground”, then the prerog will be invalidated to the extent of the inconsistency. However, under Barton, we must make sure that the legis is very clear about this intent to displace prerog, as the rule that prerog is not displaced except by a “clear and unambiguous” provision is strong. Therefore here, in order to see if the NSW Act overrides the prerog (which thus makes Eric’s detention unlawful), we must see how comprehensive the Act is.  Here, s 10 of the Act specifies that persons may “only” (which is exhaustive) be detained for “suspected” crimes. The act does on to detail the resulting action allowable. However, the Act only covers “suspected” crimes, while Eric was “caught in the act” of stealing. This may mean that because of the strong presumption against nullifying prerog, Eric will not be covered by the Act. However, Tampa stated that while “gaps” in the Act may be found, if the Act was clearly made to be comprehensive, then the Act should prevail. If this comprehensive intent of the NSW Parl is shown by the word “only”, then this may be enough to overturn the prerog.
	Unlawful detention in peace
Also, under (CKL), there can be no depriv of liberty in peacetime. However, ML has been declared, so this may not be applicable. Also under Al-Kateb, if the purpose is non-punitive (which is likely here, as the prerog is to safeguard the community), then the detention will be legal, as the purpose of detention is to protect the community [whoops!!!] The conditions of the detention (“in a military prison”) are irrelevant (Behrooz) and his age (Woolley) are all irrelevant factors in determining the legality of his detention. Here, if ML is considered “peacetime”and there is no exception to the CKL rule, then Eric will be unlawfully detained. If the conflicting ratio of Al-Kateb holds, and/or the declaration of ML means that it is not peacetime, then E will be lawfully detained.

PART (iii)
Can the Cth be sued?
(1) Liab of the Crown
Under British Tobacco, the HC held that the conjunction of s 75(3) of C and common law means that the Cth does not have immunity from being sued. Under Cain v Doyle, it was held that the Crown cannot be sued for a criminal case, but here, this exception does not apply, as the Cth is being sued “in negligence”, which is a civil matter, and therefore allowable under British Tobacco. Also, the Cth cannot argue that it could not have prevented the gangs from entering as under s 51(27) of C, the Cth has concurrent powers over “immigration”, which means that it has a HoP for preventing the ingress of people into Australia.
	ETO? [extra-territoriality]
The Cth can argue that the prosecution of criminal s in NZ is something that is outside its jurisdiction as the doctrine of State applies (Potter), and the courts cannot sit in judgement of acts done outside its territory (presumably the gangs have now left for NZ). The exception allowed to the doctrine of State under Kuwait and Hicks is not applicable here as there arte no infringements of human rights/international law involved. However, the shopkeepers may argue that because the looting took place within Australia, the Potter case will not apply, as te acts have been done “within its own territory”, meaning that ETO cannot be argued, and hence the Cth may be liable.










Question (B) (4)
Mark: 78

Separation of Powers
The doctrine of SoP stems from the liberal theory that if all power is vested in one body, the power is easily subject to abuse (Montesquieu). Thus, power is divided to ensure that different and separate structures can check and balance the powers of others, which was the main argument relied upon in Boilermakers in holding that JP must be kept separate from other powers. [What are the principles?] The SoP is also strongly implied in the C itself as “The Parliament”, “The Executive”, and “The Judicature” are all given separate Chapters and are separately said to have different powers vested in them (Constitution s 1, 61, 71 respectively). However, SoP seems to conflict in some ways and to certain extents with other key doctrines, and therefore its reflection in the Aust Constitutional law system is not entirely uninterrupted and whole. We will examine where the SoP conflicts and whether or not that conflict should be allowed or rectified in order to better promote the extent of the SoP in the Australian law system.

Exec and legis – instances where the SoP is NOT reflected
Under our inherited Westminster system of government, the Exec and Legis is partly conflated, with the express Constitutional requirement that the Ministers also be members of the legis (Constitution s 64). This blurring of boundaries between the 2 arms of gov. in the C conflicts with the SoP. Theoretically, this is a dangerous state of affairs as it combines the functions of “law-maker” and “law-implementer” in a single body – the cabinet, with the power to both create and enforce tyrannical laws, although this possibility is somewhat reduced by the accountability of Ministers to P (e.g. through Question Time). Still, its express mention in the (C s 64) makes it difficult to argue against this conflation, and therefore, this violation of SoP should be tolerated, though it means that SoP is not fully reflected in the Aust legal system. 

Legis and judic – instances where there is NO reflection of SoP
While the conflation b/w the Legis and Exec has been largely accepted and uncontroversial due to centuries of tradition etc., the conflation b/w the legis and judic is more controversial, and hence, there is more to say on this issue. One example of conflict is Parl Privilege (PP). PP is granted to the P under C s 49, which gives P the power to declare its own “powers, privileges and immunities”. This section of the C was invoked in 1987 to pass the PPA, codifying and expanding the P privilege. In Richards, an antecedent case involving PP, the court held that the exercise of PP was a question for the House alone, and was not a matter for the Judic. Although that particular issue involving P arrest warrants has been restored under the PPA and has now been placed under the Judic under PPA s 9, the use of P materials or evidence of any kind is still disallowed and cannot be admitted  in court (PPA s 16). This means that P effectively acts as both the Legis and Judic when exercising PP, violating the SoP. The violation is even worse when cabinet papers are involved, as Egan held that even the Upper House (whose job includes scrutiny) cannot compel the tabling of Cabinet documents. Furthermore, PPA s 6(1) abolished contempt by defamation, which means that defamatory/insulting words directed towards, say, an MP, are not actionable by the Judic – a further violation of SoP. 
However, there are good reasons for keeping the PP, one of which is Parl Supremacy (PS). PS was first discussed in Prohibitions del Roy, and finally espoused in Provision 9 of the Bill of Rights, which held that “the freedom of speech and debates or proceedins in P ought not to be impeached in any court or place out of P”. This hard-fought privilege (PS) is a keystone of other fundamental doctrines such as representative government, popular sovereignty and the rule of law. The raison d’être of the SoP is to guard against potential abuses of power by spreading it as far as possible. Likewise PS exists to ensure that the elected P is not silenced by overbearing outside bodies, and thus preventing abuses of power. In this sense, while there is clearly a violation of SoP when it comes to PP in the Australian law system, the relative importance of PS should argue against its abolition. 

Instances where the SoP is expressed and reflected (SoJP)
	Previously, we have looked at how in some cases involving other key doctrine, the SoP has been violated and has not been expressed. However, the SoP is manifest in many other instances and is a vital part of our legal system. Unlike the strict Diceyan interpretation of PS held in the UK where the courts cannot overrule P, under C s 76 in Australia, and as confirmed by Abebe and Cormack, the HC does have the Constitutional authority to judicially review and strike down laws of the P on the basis of unconstitutionality. As such, the Founding Fathers adopted the American conception of the SoP in drafting the C, thus obviating the Montesquian scenario where power is vested in the same body.

SoJP – exceptions
	That the judicial SoP (SOJP) advances liberty has been recognised in Wilson and Alexander and its existence finds a basis under s 76 of C. However, even this example of SoP has been placed under increasing strain lately. There exist numerous exceptions to the strict SOJP, [what are the principles?] for example, the grant of incidental non-JP to judges is allowed under Boilermakers. Similarly, persona designata is allowed, where judges exercise non-JP in person, as allowed under Grollo. While all these exceptions understandably give the courts and the legal system far greater utility and flexibility, this serves to erode the SoP. Furthermore, at the State level, there is no insteance of SOJP at all, though there are some limitations (Kable) involving repugnancy and incompatibility powers.  [you might have explained these points in more detail]

SOJP – exceptions – Shield of Crown
	Another exception to the SoP is the SoC, where legis does not apply to the Crown (exec) and thereby means that there is a greater concentration of power in the Exec. While the notion that the Crown is immune from suit is abolished  (British Tobacco), (Bropho), the SoC exists and is extended to the State under Bradken. Also, the SoC can be extended to unclude private parties (albeit rarely) under Baxter. These are all violations of the SoP. 

Conclusion
	While ideally, there will exist a complete SoP, there will always be a dichotomy b/w the ideal and practice. In Joske, the difficulty of detailing JP was recognised, as were the practical difficulties of SoP. Also, White v DMP recognised that the “modern regulatory state” had begun to place the traditional idea of SoP under increasing strain, while Joske held that a strict separation would leave gov. grinding to a halt. So thus, while there are numerous exceptions, the SoP reflected in our legal system, as detailed above, this is by no means detrimental, nor is its widespread violation unusual. Overall, SoP has found reflection in the C, but many exceptions exist in the Aust legal system.

[This is a nicely constructed essay that includes a range of very good points. You really needed to explain the separation of judicial power principles more clearly]
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