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Q1

1. Was the Act in force in relation to each of these events?

S5(1A) of the AIA provides that unless a contrary intention appears in the  Act, the Act will commence operation on the 28th day after it receives Royal Assent. Hence, there is no contrary intention in the Act, thus the Act commenced on 29 March 2009. Since all the events occur after this date, Kimberly Wetlands counts as a “Protected Wetlands Area” declared pm 1 April 2009 and the Act was in force in relation to Mick (M), Adele (A) and Gordon (G).

2. Mick
For Mick to be convicted under s 6, the following elements need to be shown:
(a) Mick (M) was an ‘operator’ of the Hummingbird (H);

(b) The H was used in a ‘protected Wetlands area’;

(c) The H is a ‘tourism vessel’; and

(d) M failed to obtain a Wetlands Area Licence for the H.

In analysing these elements, context has to be considered at first instance. (CIC Insurance) (applies to Q2 as well).

(a) Was M an ‘operator’ of the H?

We are provided with an open definition under s3 of the Act which states that ‘operator’ includes the owner, captain or any person in charge of the vessel at the relevant time. The ambiguity arises in considering whether ‘in charge…at the relevant time’ applies to the ‘owner’ and ‘captain’ of the H, and what ‘in charge of’ meas. We can turn to a dictionary to address this (State Chamber Commerce). The MacQuarie Dictionary defines ‘in charge’ as being in command and having supervisory powers. Next, interpreting this phrase noscitur a sociis (R v Ann Harris), ‘in charge’ of the vessel at the relevant time’ is likely to qualify ‘owner’ and ‘captain’ as well. Thus, in order to make out this element it has to be shown that Mick was in command at the time or had supervisory powers. Although the facts are unclear, this element is not difficult to establish as Mick is the owner of the H and is likely to have had some form of supervisory power during the journey. Thus, this element is likely to be satisfied. (not a problematic issue, deal with very quickly. 

you need to explain the principles contained in those provisions clearly

The purpose (s15AA of the AIA) and the extrinsic material (s15AB) of the AIA do not seem to aid in confirming the meaning of ‘operator’, but this issue is pretty clear-cut as discussed above and I will move on to part (b). good

Was the H used in a ‘protected Wetlands Area’?

We are told from the facts that Kimberly Wetlands is a Protected Wetlands Area, thus this element is satisfied. 

(c) Is the H a ‘tourism vessel’?

We are provided with a closed definition that this means a “vessel used for the purposes of tourism”. Thus there are 2 sub-issues:
1. Is the H a ‘vessel’?
2. Was the H used for the ‘purposes of tourism’? good.

1) Is the H a ‘vessel’?

Again we are provided with a closed definition which states that a ‘vessel’ means a ‘ship, boat, raft or pontoon or any other thing capable of carrying persons or goods through or on water.” With a general words following particular words, we can interpret this ejusdem generis (Deputy Commissioner of Taxation) to construe the meaning. The common genus seems to be a waterborne construction that can carry weight. Since the H hovers over 20cm above the water and does not even create waves and does not go through or on water, it is likely not to be a waterborne construction that falls under “any other thing capable of carrying persons or goods through or on water”.

We should  cross-check (what do you mean?-->state rule of s15AA) this with the purpose of the Act (s15AA of AIA). We can refer to the statute as a whole and any express statements of purpose to do so (Project Blue Sky). The purpose of the Act states to protect and preserve … the delicate wetland areas … by ensuring that tourism … has a minimal impact on the environment.” It seems that focus of the Act is to minimise environmental impact of tourism activities, hence it should not matter whether the facilities used are physically in contact with the water, as longas it is physically in contact with the water, as long as it is physically within the Wetlands area and has the potential to have an impact on the environment. The strict penalties in failure to adhere to conditions for Wetlands Tourism Permit (s5 of the Act) seems to underscore this. A broader interpretation to include the H would thus seem to better meet the purpose of the Act. 

With this inconsistency between the contextual and purposive interpretation, s 15 AB (1)(b)(i) allows us to refer to (to confirm or determine? Be specific!) extrinsic material, including the second reading speech of the Act (s15AB(2)(f)). The speech confirms and emphasizes the purpose of the Act for the ‘protection and preservation of the environment”, and states that ‘only vessels with minimal impact on the environment will be licensed” to operate in Wetland areas. Hence, the focus is again on the potential environmental impact of the construction and not merely on whether it is physically in contact with the water. Thus it likely that H would fall under “vessel”.

2) Was the H used for tourism purposes?

The definition of ‘tourism’ is an open one that includes ‘facilities created and provided to those people (who temporarily move outside of normal places of work and residence for the purpose of pleasure and recreation) to cater to their needs”. Although M may argue that the “test drive” was not specifically transporting tourists, the H itself was ordered to add on to M’s fleet of vessels for these people to enjoy the Wetlands area (pleasure and recreation) for his business. Thus, it is clearly used for tourism purposes. 

Really? On this occasion?

The purpose of the Act and extrinsic material as discussed seems to support a broad interpretation for ‘tourism’ to militate against the environmental impact, thus is likely to confirm the abovementioned meaning. 

Although there is a common law presumption that penal provisions are strictly construed (Beckwith), it will always give way to the purposive approach (Newcastle) such that H is likely to be deemed as used for ‘tourism purposes.” Maybe!

4. Did M ‘fail to obtain a Wetlands Area Licence’?

The facts do not indicate whether M obtained a licence for the H, but only for the other vessels, but since the H was new upon delivery, it is likely that M failed to obtain the licence for it, but this has to be further established (not much relation to the permit as are different entities). We are told not.

In conclusion, it is likely that all 4 elts would be made out and M would be liable under s6. Maybe. 

Q2 

Adele

As discussed previously, the Act was in operation. In order to prove A was liable under 7, have to prove:

Either 
(a) harvests, picks, gathers, cuts or otherwise damages…
(b) a plant …
(c) in a protected Wetlands Area; or
(d) removes a plant or part of a plant
(e) from a protected Wetlands Area.

The branch is a plant. 

Element (a)

Interpreting this ejusdem generis (DCT v Clarke), the common genus seems to be intentional spoilage, hence ‘damages’ would be read down to be limited to this. Adele did not intentionally do so as the end of the branch was caught in her hat and it was through the momentum of the boat that broke the branch. Thus, not liable. Confirm via SRS? S15AB?

Element (d) and (e)

The use of different words suggest that they embody different meanings (Wilson v Commissioner of Stamp Duties), thus ‘removal’ is likely to mean something different from element (a). Adele did remove part of a plant (branch) since it broke off but dropped the branch into the water as she exits the boat. Thus did not remove from the Wetlands area. 

In confirming all the above with purpose (s15AA), purpose to ‘protect and preserve’ by ensuring tourism has minimal impact’, thus seems to support a broad interpretation to ensure little environmental impact. But legislation rarely pursues a single purpose at all costs (Carr v State of Western Australia). Likely that authorities do not want to deter tourism by prosecuting an unintentional Act. Again, SRS? 

To determine meaning due to absurd result (really?) (s15AB (1)(b)(ii)), speech seems to suggest environment is main concern and tourists should be penalised (broad interpretation). But unlikely that a single purpose pursued at all costs. 

Also, penal provisions are strictly construed (Beckwith). Adele not likely to be liable. 

Gordon

· is a properly appointed Wetlands inspector

· ‘may’ discretion ( re what?

· ‘personal belongings’?
(ejusdem generis (DCT v Clark) common genus is a portable sack, clothes not likely to be included. (Maybe.) Purpose and extrinsic material no indication, but likely to to want to deter tourists. ‘to purpose (s15AA AIA) ‘protect and preserve unique characteristics by ensuring tourism in those areas has minimal impact”
- extrinsic material ‘tourists will be penalised’ ( re what?
Fundamental presumption that does not interfere with fundamental rights (Coco v R) may have crossed the line,
-“detail for 90 minutes”
( interfere with human rights (Coco v R)

Conclusion

Gordon likely to not be acting within powers under s8. ( in relation to what conduct though?

Marker’s Comments:

You clearly ran out of time, perhaps because you were distracted by non-problematic issues early on. Your answer clearly shows a good understanding of statutory interpretation principles, though. Just be careful re the issues of methodology noted throughout. 
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