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[Examiner comments]

Consumer Protection and Product Liability: LAWS2259 Semester 1 2004 Final Exam

Question 1

Mark: 14/25 


Question: 3

Mark: 16/25 

Total 


Mark: 30/50 = 60%

QUESTION 1

Sally and Harry’s Right of Action

Div 2A creates statutory rights of action against manufacturers if breached (Zupps Motors)

Is Salty the Manufacturer of the lobster?

Salty sold the lobster to Fry Foods, and held itself out to be the manufacturer, so will be deemed to be the manufacturer under s74A(3)(a)

Is Salty Principally Liable?

Under s 84(2), Salty is liable for M’s actions in packaging the lobster as she is an agent of the company within the scope of her actual authority.  M may be ancillary liable as she is knowingly concerned with all matters regarding packaging and sale of the lobster (s75B) if a contravention if Div 2A is established (Wheeler Grace) [?]
Are Sally & Harry Consumers?

As lobster is ordinarily acquired for personal consumption, Sally and Harry are consumers under s74A(2)(a).

Statutory Right of Action

As Salty is manufacturer and Sally and Harry are consumers, they have statutory rights of action against Salty if the goods are not fit for purpose (s74B) or are not of merchantable quality (s74D)

Fitness for purpose

Fitness for purpose is tested against all normal purposes for which the goods are commonly bought (Rasell). Here, lobsters are commonly bought for food and due to the chemicals contained in the lobster are clearly no fit for eating. This is similar to the oysters in (Ryan).

However, Salty would argue as a defence that under s74B(2)(a)(i) that the goods became unfit after they left the manufacturer as the chemicals leeched from the wood shavings in transit.  But, according to (Medtel v Courtney), it is the status of the goods when they left the manufacturer which is important, and here due to the packaging, the goods were clearly likely to become unfit.

Salty could also argue that there was no reliance or no reasonable reliance on its judgement under s74B(2)(b), but as it made no warning regarding the edibility of the lobster (GBO v Ryan), this is unlikely to succeed.

Merchantible Quality

Merchantible Quality is tested against the expectation of a reasonable person in the actual consumer’s circumstances (GBO v Ryan). As no warning regarding edibility, oysters not merchantable.

Defences: Salty could argue s74D(2)(a) that the chemical leeching occurred after sale, but as argued above, (Medtel v Courtney) makes this unlikely to succeed.

Remedies

Sally and Harry could seek damages under s82 [NO]

Action under Pt 5A
As Sally and Harry Suffered personal injury through gastroenteritis, they may have statutory action under s75AD.  The safety of the goods is not as Sally and H would expect so they are defective (s75AC(1)).

Salty is unlikely to succeed in a s75AK(a) defence due to (Medtel v Courtney), as above.

Fry Foods Action [Against Whom?]
FF will have terms implied into the contract of sale regarding fitness for purpose and merchantable quality of the lobsters (s71) if FF is a consumer.

Is FF a consumer

Lobster is ordinarily acquired for personal consumption under s4B(1)(a) but as FF acquired them for resale, FF is not taken to be a consumer (s4B(1)(a)). If the purchase of the lobster is to be transformed into an edible meal, this still does not make FF a consumer under s4B(i)(a).

As s71 does not imply terms into the contract as FF is not a consumer, Div 2A may apply.  See argument as above for Sally and Harry.
Salty’s Action versus Woody

Woody is liable for Evans conduct under s84(2) as he is acting within actual or ostensible authority when explaining the shavings to Mary.  s84(2) deems E’s conduct to be that of Woody.  E will be ancillary liable if he knew all the facts regarding any contravention of the TPA by Woody (s75B; Wheeler Grace)

Is Woody Liable

Is Salty A consumer?

As Salty purchased the woodchips for use in packaging, this was using them up in the creation of the transportable lobster.  Under s4B(1)(a) Salty would not be a consumer.
If the chips were not viewed to be used in the creation of lobster product, as the weekly price is less than $10,000, S will be a consumer under s4B(1)(a).

Terms would then be implied into the contract regarding fitness for purpose and merchantable quality (s71).

The chemical content in the chips made them unsuitable for the purpose made know to Woody (Rasell)

The implied condition for fitness for purpose is therefore breached and Salty could seek contractual damages or rescission of the contract.

QUESTION 3
Zapp’s Cause of Action vs Buzz

Section 52

Under s52, corporations are prohibited from engaging in conduct that is likely to mislead or deceive or that is misleading or deceptive.

Here, Buzz is a corporation and the running of advertisements regarding batteries, which is its main line of business, is clearly in trade or commerce as is an element of B’s trading activities which of its nature bears a commercial character (Concrete Constructions).

Therefore, if either of the advertisements is likely to mislead or deceive, B will be in beach of s52.

Advertisement 1: Environment

In this advertisement, the conduct Z will claim breaches s52 is the statement that “Alkaline batteries destroy the environment”, with the implied representation that Z’s Alka batteries are harmful to the environment whereas B’s batteries are not. [?]
Taco Bell Steps

1) Relevant Section of Public
The section of the public likely to be misled or deceived by the advertisement are potential purchasers of batteries that the view the advertisement.

2) Test the matter by reference to all in the class
When testing conduct against a class it is necessary to isolate a representative member of the class (Campomar v Nike). As the class is incredibly broad, it includes children, uneducated and unintelligent (Taco Bell)

Given the concern shown by B for the environment in the advert, it is not a fanciful assumption (Campomar) that the representative member of the class would believe that B’s batteries are more environmentally friendly than Z’s. This would be a misled state of mind due to the scientific study showing that both batteries have equal capacity to harm the environment. The advertisement conveys a meaning inconsistent with the trust and thereby leads into error (HBIC v SBIC) so it is misleading or likely to mislead.
3) Evidence of Actual Erroneous Conclusion is unnecessary

Z does not need to prove anyone was actually misled

4) Misconception caused by the conduct
Conduct does not cause the misled state of mind if it merely causes confusion (McWilliams Wines v McDonalds).  Here, however, the ad would place more than mere uncertainty in the mind of the consumer as it implies that B’s batteries are more environmentally friendly than Z’s as a means to differentiate the product and choose B’s over Z’s. 

=> Misleading or likely to mislead, so breach of s52 by B

Remedies for Ad 1
As B has likely breached s52, Z could seek injunction under s80

Injunction

Z should seek immediate interim injunction under s80(2) to prevent screening of the advertisement, which may be converted into an interlocutory injunction later. The advantage of this is that interim injunction can be made ex parte.

To get an injunction, Z must show a serious question to be tried and that the balance of convenience favours granting the injunction (American Cyanimid).

Serious Question

Given the likely breach of s52 by B, there is clearly a serious question to be tried as Z only needs to show that on the balance of probabilities that the action is not just speculative.

Balance of convenience

Z will have to give an undertaking as to damages to tip the balance in their favour. Given that the advertising is damaging Z’s reputation and sales, and batteries are its main line of business, the injunction may be granted.  However, as B’s main line of business is also batteries, this is less certain and can be distinguished from (Roses Only v Mark Lyons) where the injunction was granted.

Damages

To get damages, Z would need to prove and quantify lost sales actually caused by the contravention (Arcardi) which may be difficult.

Advertisement 2: Battery Performance

Here, Z will claim the conduct breaching s 52 is comparing the battery in devices which had different drain rates, with the implied representation that B’s batteries lasted longer.

Taco Bell Steps

1) Relevant Section of Public
As above

2) Test the matter by reference to all in the class
Law is as above.

Here it is not unreasonable or fanciful (Campomar) for the representative member of the class to believe that B’s batteries lasted longer than Z’s. Indeed, in (Gilette v Energizer), an advertisement comparing battery performance in different drain toys was held to be misleading and deceptive.  As the advertising here indicates that B’s battery lasts longer, when in fact Z’s batteries would have lasted twice as long in the video game, it is contrary to the truth, leads into error and is thereby misleading (HBIC v SBIC)  

3) Evidence of Actual Erroneous Conclusion is unnecessary

As above

4) Misconception caused by the conduct
Law is as above.  The advertisement here does more than create confusion, it deliberately implies that Z’s batteries don’t last as long as B’s.  This would therefore cause the misled sate of mind.

=> Conduct is misleading or likely to mislead, so in breach of s52

Remedies for Ad 2

Seek injunction as above.  However, given the precedent on point in (Gillette v Energizer), court may be more willing to grant the injunction.

Damages as above

------

False Representation? s53 standard of proof problematic
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