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LAWS 2204 Property Law

2009 1st semester 
End of Semester Exam Question 2(77)


Mark: 77
Question 2(i)

For C to stay on the property, she must not have breached a covenant √ of her lease that would entitle A to evict her. C may not be bound by the express covenant of her legal lease (legal because it was by deed, s. 23D(2) CA)√, if there is not privity of contract nor privity of estate between C and A. There is no √ privity of contract, since the lease was between A and B. For privity of estate to be found, all interests involved must be legal √, which they are (A is legal fee simple holder, due to deed – s. 23B CA). Second, C must have obtained exactly the same interest as B had. √ On the facts, this appears to be so. Third, the covenants must “touch and concern” the land. The first covenant - √ supply of water, does seem to affect the value of the land, since having no water supply would drastically reduce a house price. The second covenant – not selling the RC tea, does not appear to touch or concern the land because it does not affect its value. √ Therefore, although C may be bound be the water covenant, she will probably not be bound by the tea covenant. Therefore, C could sue A for breach of the water covenant, √√ seeking specific performance of the contract and perhaps damages for loss of business while being without water.

Unless A is able to sue for breach of the tea covenant, if it is found to touch and concern, √ C will be able to stay on the land and serve RC tea. Note, C would be evicted by A forfeiting the lease. √ Relief against forfeiture may be found, given A’ temper tantrum and her pulling the water tank off the wall, and C promising to no longer sell RC tea [Excellent answer to this part, but it would have been good to cite at least one case!]

Question 2 (ii)

A and C – legal fee simple holder and legal tenant – will be able to assert their right against BB to have the power of sale exercised correctly, if they can prove a defective exercise and will have the right to their interests in the land back, if they win a priority dispute against E. [I don’t think C can seek to assert right to have BB exercise P.S. properly].

Power of sale

While we are not told whether the right to exercise the power of sale is a covenant in the mortgage contract, √ it is implied into all written contracts for mortgage (s. 109(1)(a) CA) √. Since a default has been made and BB sent a letter with more than one month notice for A to fix her default (6 weeks) √, the formalities have been complied with (s. 57 RPA). BB must also have complied with their duty to A. In Australia, √ the duty owed to a mortgagor is one of “good faith”: the mortgagee must bona fide endeavour to obtain the proper price reasonably available for the property (Southern Goldfields) √. In the UK, √ a reasonable care test is applied (Cuckmere). Although phrased in good faith, requirements of reasonableness have been brought into the Australian test – taking reasonable √ precautions (Franklyn J referring to Porter in Southern Goldfield) – such that it amounts to an objective test. Basically, BB must have properly tested the market. √ D – BB’s agent – may well have a heavier onus to comply with, since he has a “crush” on the purchaser, E. This relationship is far weaker √√√ than those in Bangadilly – owing both mortgagee and purchaser – however, the same people set the reserve price √ and told the purchaser the amount to bid in Bangadilly, as here. Perhaps the higher onus applies. The duty of good faith is additionally breached by D not obtaining a proper valuation or setting a proper reserve price √ (Southern Goldfields). However, it should be noted that although the property was sold undervalue (apparently, I assume that this is why A was outraged), this alone will not establish a breach because √ there is no obligation to obtain the best price (Porter). Nevertheless, D’s behaviour does not seem to √ seek the proper price and therefore, the duty is probably breached. Since A has already sought an injunction to prevent settlement, she could now seek an order setting aside the contract of sale between BB and E. √
For A to become legal fee simple holder again, she must win a priority dispute against E. A holds the right to rescind for fraud due to BB’s defective √ exercise of the power of sale (Forsyth v Blundell). The right to √ rescind for fraud is a mere equity. A must show that her mere equity will take priority over E’s equitable fee simple, arising √ from her contract of sale with BB (Lysaght v Edwards). According to Latec, a prior mere equity and a subsequent equitable interest √ priority will attract the bona fide purchaser (BFP) rule. This rule states tat the subsequent equitable interest will prevail. √ Where the later interest-holder is a BFPVWN of the prior mere equity (Pilcher v Rawlins).

First, has value been given? E may have paid a deposit, or at least her signature on √ the contract may be enough for value. The second requirement of BFP is that the purchaser be bona fide, this is presumed if the third ‘notice’ requirement is shown. √ s. 164(1)(a) CA states that a subsequent equitable interest holder must have actual notice or may be fixed with constructive or imputed notice. It does not appear that E has actual notice of A’s right to rescind. She may have constructive notice, if she was aware of the cheap price she obtained for her land – the Teahouse – or if she was otherwise aware of the improper sale / the failure to exercise the power of sale correctly. She should be fixed with constructive notice, since she was happy to let D tell her what to bid in order to get the property. Therefore, E probably √ has constructive notice of A’s interest and A should therefore prevail in the property dispute. In Breskvar v Wall and Forsyth, a mere equity and an “unregistered” lease attracts the first in time rule: [in non-Torrens context, probably can safely apply Latec without considering these cases]. The first in time will win unless the equities are unequal (Heid). First, we have established that E did not have actual notice of A’s interest and so Moffat v Dillon tells us that she did not know. However, that case is unclear as to whether constructive notice should also be knowledge. If so, as above, E may “know”. Is there a causal connection between A’s conduct and E getting her interest? A applied for an injunction, which is generally protection enough, so no. In fairness and justice, A should probably prevail.

Therefore, following Latec or following Forsyth √, A’s interest will prevail, and A’s fee simple, with the mortgage still attached, will be reinstated. Note that Forsyth is the dominant view these days, but an inconsistency still exists between it and Latec. C’s legal lease will be enforceable still against A, due to their privity of estate (see above). If A’s fee simple had fallen, C’s legal lease would probably have fallen with it.
[This is an excellent answer that went slightly off track at the end. By showing A wins priority dispute with E, E takes title but subject to A’s equity of redemption (ie effecting a sale of mortgage). Also C would not lose lease even if E won priority dispute with A due to nemo dat – E can’t take a better interest than A/BB had to sell]
How to Use this Script: These Sample Exam Answers are based on problems done in the past two years. 





Since these answers were written the law has changed and the subject may have changed. Additionally, the student may have made some mistakes in their answer, despite their good mark. Therefore DO NOT use this script by copying or simplifying part of it directly for use in your exam or to supplement your summary. If you do so YOUR MARK WILL PROBABLY END UP BEING WORSE! The LSS is providing this script to give you an idea as to the depth of analysis required in exams and examples of possible structures and hence to provide direction for your own learning. Please do not use them for any other purposes - otherwise you are putting your academic future at risk. 








