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Commonwealth Constitutional Law
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MARGARET:

In advising M on the validity of s7(1) of the APEC Act, I will first be addressing whether the Cth law has been enacted under a head of legislative power. Is so, then analysing whether there are any limitations of that power that can be sought for M’s benefit. [tick]
HEADS OF POWER:

EXTERNAL AFFAIRS s51(xxix)

1) Is there a bona fide treaty obligation? (IR Case)

Seems to be satisfied here, there are no ‘bad faith’ expressions for the treaty (R v Burgess) [tick]
2) Are the terms too vague or aspirational? (IR case)
Art 2 is arguably too vague – no specific terms in the Act. [tick]
Art 3 however is not vague, it is specific in delegating ‘shall take necessary steps’. Could argue that it is vague given that the terms are not ‘sufficient specificity’ terms to direct the course of action (IR case). [tick] I would argue that it is specific enough given it is for the protection is specific small group of people and therefore not analogous with the IR case where it was affecting all employees. [tick] Also it is not a general law, but a specific request for a specific time (APEC meeting) in Art 3 [tick], so not vague in that sense

3) Conformity test – ‘appropriate and adapted to implement treaty’ (to that end) [tick]
The ends of Art 3 is to ensure the safety and security of participants. [tick] Given the assumption of anticipated possible terrorist attacks and violent protests, it would seem that the Act is appropriate to  implement the safety of APEC members by closing down certain areas and keeping particularly dangerous people away.

Would also satisfy both Stephen Js ‘middle view’ of E/A power – ‘international concern’ given that this meeting is for the discussion of exactly that – ‘international concerns’ as well as other international matters given that it is an international/regional body. However query whether such a view of E/A power really exists given XYZ case. [tick]
Also the narrow view expressed in Koowarta  by Gibbs CJ, Aickin, Wilson JJ of E/A applying if it ‘involves matters that involve a relationship with other countries or persons outside Australia’ [tick] would also be satisfied here given the nature of APEC and its purpose of extending Australia’s relations with other nations.

CONCLUSION

Probably come within E/A power [tick]
DEFENCE POWER:

Given the recent Thomas case and the HC’s recognition of the war on terror as a legitimate threat to extend the Defence Power at this time, the APEC Act would also come under this head of power as it states the purpose of the Act as for the protection of APEC members and the Australian people. [tick]
In this way threats of terrorist attack falls within ……(illegible) motive now. [tick]
Given the elasticity of the power we could also argue that the APEC meeting creates a ‘heightened tension’ Capital Issues Case [tick] that expands the power for that time. Also though, given that DP is a purposive power, there is also a need for a means/ends test (proportionality) even though this language may not be used. [tick]
We could argue here along the same lines as the Communist Party Case in terms of the fact that it confers major discretionary power on the Commissioner with no avenue of review.  Here it is the same. This was a major difference in Capital Issues case – the option of review. We could say then that the discretion without possibility for review is not proportionate means for the ends. DP may fail here.

NATIONHOOD POWER

Is an ancillary power per Mason J (Capital Issues).

Applying Sharkey we could argue the Act is for protection of the nation to prevent attacks on the nation by terrorists [tick] – many icons of Australia are in Sydney’s CBD – using the great symbols of the nations argument as per Brennan J in Davis.

However, measures taken under NP can’t be coercive (Tas Dams case) which it is here, by putting huge restrictions on entry to certain areas. On the other hand one only needs to get a permit, not outright ban on the area, so not coercive in this sense. [tick]
Proportionate? See discussion in other heads of power – would probably be okay.

LIMITATIONS

STATE IMMUNITY

Austin: ‘impose special burden on states or result in curtailment of states capacity to function?’ [tick]
QEC – doesn’t matter that Cth Act only applies to NSW, can be to single states or all states

‘special burden’:

Here we would say there is a special burden, it is imposing a detriment because can’t freely enter the particular areas anymore. (QEC)

‘capacity to function’:

AEU case: made a distinction between High Level Public Servant and others. Cth laws affecting such class of citizens would be taken to be effecting states capacity to function given the relationship between states and its senior level officers, because they are seen as key people to the state.

M clearly falls within this category of people and may therefore be immune from the Cth law. [not an employee, but an MP]
Also in Tas Dam’s per Brennan J, he made a distinction of capacity to function as relating specifically to the ‘buildings’ in which such capacities take place. [tick]
Law that restrict use of such buildings fall within the State Immunity principle.

Here the Legislative Council is one of the restricted building therefore under Brennan’s principle from Tas Dam’s case the APEC Act wouldn’t be able to restrict access to that building. [tick]
M is therefore immune from penalty and s7(1)

JOE:

Given that under M analysis we have already discussed Heads of Power, we must determine if J is exempt under any limitations.

LIMITATIONS:

FREEDOM OF POLITICAL COMMUNICATION?

Apply Lange + Coleman test:

1) Does it burden political communication?

2) Manner employed by law appropriate and adapted to achievement of legitimate end?

Firstly we must ask whether what J was proposing was in fact P/C?

‘political’?

The APEC meeting is a meeting for political figures and for political purposes, therefore J’s intentions would be political in nature given that it is directed at the Australian government for its relations with other nations. [tick]
‘communication’?

Levy proposes that communication need not be verbal, so J’s plans of dumping manure would still be case as a communication. [tick]
Furthermore even though his measures seem quite over-the-top, ‘emotional’ or ‘irrational’ [tick] in some respects – these modes of communication are still counted under the limitation. (Mulholland, Coleman) [tick]
J’s intended actions would have been P/C.

Lange test:

(1) Special Burden

Would assume that this is satisfied because J may have a pre-existing right to protest outside Kirribilli House. [tick]
(2) In a manner reasonably appropriate and adapted for legitimate end

‘Legitimate end’

From the Act we see that it is a legitimate purpose – to ensure safety of APEC leaders. [tick]
However, the harsh penalty of possible imprisonment may suggest that the purpose is in fact to prevent any protest by these people at all.

‘manner reasonably appropriate’

In this way Act may not be appropriate as it singles out particular people and expresses a particular burden on them. [tick]
However, I would probably say the purpose is legitimate and measures are appropriate for the specific purpose of safety of the APEC leaders.

Although J’s intended actions are only going to affect the leader’s cars, one could argue that the cars carrying the leaders, which would endanger their safety. [tick]
FREEDOM OF MOVEMENT

Although not an express limitation, this limitation has been recognised by Gaudron J in Kruger.

It could be argued that it is denial of a seat of government as Kirribilli House is the residence of the PM. However, this would be a much weaker argument.

CONCLUSION

J is probably not protected under the limitation given the satisfaction of the Lange test. [tick]
[Some good points in your analyses, esp Joe + FofPC specifically. Communist Party Case principle + s7(2) + defence?]
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