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Semester 2, 2004 ComCon Exam – Essay Question – Score 80


3.

The High Court has introduced tests of proportionality in many areas of constitutional law, for example in relation to (sic) defence power, external affairs power, the freedom of interstate trade and commerce and in situations where rights are involved, such as where legislation burdens the freedom of political communication. These tests allow the Court to check arbitrary government power, are an alternative to the extremes of non-justiciability or absolute prohibitions and give greater flexibility to the Court. They also have the advantage of subjecting the legislature's claims that a particular measure is necessary to achieve some desired end to close scrutiny in many contexts.


However these benefits are mainly illusory. The so-called flexibility engenders inconsistency and disagreement among members of the Court, and trades arbitrary legislative or executive power for arbitrary judicial power. The check on govt power applies only in limited circumstances while in others the Court refuses to interevene. Finally, scrutiny of governmental claims of right [not sure what you mean, here.] is not an appropriate role for the court. It is a function of the people to be exercised at the polls. Furthermore, it subjects the plaintiff to a disadvantage in Constitutional cases which fails to be acknowledged by the court.

I. 'Flexibility'


Flexibility really means inconsistency in this context. There are different degrees of proportionality so that the test of 'reasonably capable of being seen as appropriate and adapted', which is imposed, for example, in relation to the external affairs power, is supposed to be a lower threshold test than the test of 'reasonably appropriate and adapted' which is imposed in the context of the implied freedom of political communication. These distinctions are illogical, are not grounded in constitutional principles or provisions and serve only to engender confusion.

Even where judges are applying a single settled test of proportionality, confusion and conflict abounds. In the recent cases of Coleman v Powell and Levy, for example, the Court had to grapple with the difficulties of its freedom of communication test in relation to expressive conduct and offensive remarks. In each case there were several separate judgments, each with a different view of how the test was to be applied. 


Not only do these cases demonstrate the sheer illogicality [Explain why you take this view] of the proportionality test, they also make it next to impossible to derive any useful principle from the case law. The disagreement produced works against uniformity and predictability toward chaos. [Some would say that this wide discretion is a valuable thing. You could make your case more compelling by addressing that view and attempting to expose its weakness].

II. Check on 'arbitrary' power


If the proportionality doctrine is a check on arbitrary power, it is an extremely arbitrary one [well put]. It is superimposed upon some constitutional provisions while others the Court has decided to leave 'non-justiciable'.


For example, the court imposed the test upon the incidental aspect of the defence power, which is possibly the most inappropriate context in which to do so (Communist Case) [Why so? Probably warrants an explanation], and yet decided in Leask to allow the government to make its own judgments in relation to its general incidental powers.


Thus, the Court can decide what measures are appropriate in time of war, when clearly the legislature and executive will in such circumstances have superior knowledge of the situation and be better placed to make a judg[e]ment [defenders of the court on this score would say that wartime, of its nature, creates a heightened risk of reactionary and oppressive government decisions. How would you respond?], whereas in relation to the incidental power, which only exists to supplement Commonwealth power where necessary, the Court can make no judgement, because it is undesirable for it to make political decisions! (Leask). The constitutional basis for this distinction appears to be visible only (sic) the members of the High Court.

Other areas in which the Court has inexplicably refused to impose a proportionality test and prefer non-justiciability include the race power (where the Constitution makes it a requirement that it is necessary to make special laws) [good point], and the appropriations power (where it is expressly provided that action be for the purposes of the Commonwealth). Also, in relation to the implied doctrine of immunities, the Court has taken an all-or-nothing approach [Explain further] (Henderson's) where clearly a graduated approach is appropriate here than anywhere [why so?].

III. Scrutiny of Govt


The Constitution sets up a system of responsible government, according to the High Court (ACTV). And yet they continue to ignore this fact by second-guessing political decisions of the popularly-elected government [nice point]. If a measure implemented by the govt is not appropriate and adapted, the people will act on that judgment at election time. It is not for the court to do. [On the other hand, our Constitution provides expressly for judicial review. Shouldn't it be taken seriously as a check on the responsible govt theme?]


It is also unfair to decide according to the appropriateness of a government measure. Clearly it will be easier for the government to argue this point than for the individual, who has not the same resouces and who was not involved in the debates concerning its implementation. [Perhaps so. An illustration from one of our CCL cases would've been valuable here]


In conclusion, tests of proportionality are arbitrary, inconsistent and create bad law. They are not grounded in sound constitutional doctrine and give power to judges where it is inappropriate. They are not imposed consistently in cn'al law and subject individuals seeking to challenge govt decisions to a disadvantage.

[You've made some valuable points here and defended your position tenaciously. But a few more nods to opposing points of view, and a couple of deeper illustrations, would've made for a still more compelling analysis. Nonetheless, an impressive essay. Well done.]
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