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Semester 2, 2004 ComCon exam – Question 1 – Score 80

1. Plastic Bags
Generally, States have plenary powers. However, these can be limited by the Constitution.

JACK


Jack seeks to challenge the pecuniary burdens imposed on plastic bag manufacturers and suppliers, as well as the charge on retailers which may provide a disincentive for them to purchase his bags [well put].


Jack will have a successful case if he can show that the provisions of the law impose an excise, as the Cth has exclusive powers of excise (s 90).

EXCISE


An excise is a tax imposed upon goods (Parton). A tax imposed upon goods will be an excise for the purposes of s 90 unless the State can show it is merely an adjunct to a regulatory scheme (Ha). [I'm not sure this is true as a general proposition, is it? What would this look like?] An excise may be imposed upon goods at any point in the production/retail chain prior to consumption. (Parton; Dickenson's).

1. ss 10 and 11 of the Act

ss 10 and 11 impose a fee for research and development upon consumption, but collected from retailers [yes].

a) Is it a tax?
A tax is a 'compulsory exaction of money by a public authority for public purposes, enforceable by law, and is not a payment for services rendered' (Mathews – Latham CJ).


The fee imposed in s 10 is compulsory, levied for public purposes by a public authority, and is presumably enforceable by law. However, the fee is used for research and development.


In Harper, a compulsory and uniform fee was held to be not a tax because it was linked to the cost of services provided to all producers. However, in Air Calédonie it was emphasised that a fee is not a fee for services unless those services are provided to or at the direction of the person required to pay it. In this case, unlike in Harper, the services provided here provide no benefit to the people paying for them, and may indeed be detrimental to them. [Nice reasoning, here].

b) Is it an excise under s 90?


So s 10 imposes a tax. But is it an excise?


This fee is certainly imposed upon goods. However, it is imposed, at least ostensibly, at the point of consumption. In Dickenson's it was held that a consumption tax is not an excise. However whether a tax is an excise is a matter of form not substance (Ha). [yes]. In Dickenson's, because the fee was collected from retailers not consumers, it was held not to be a consumption tax by several judges.


This fee looks more like a consumption tax than the one in Dickenson's. It differs because in that case much of the reasoning focussed on the impossibility of assuming that every cigarette bought would be consumed by the person who bought it, and hence a tax levied at the point of sale rather than consumption could not be a consumption tax [excellent]. By contrast, a plastic bag is generally used at the point of sale. S 10 specifies that it only applies to 'plastic bags used by consumers'. Although it is collected from retailers, so long as it is imposed by reference to the number of bags used by consumers, the fee can be passed directly onto consumers and hence be construed as a tax upon consumption [likely so]. If so (Dickenson's had no majority judgment so it is difficult to tell how the HCA will approach this issue if brought again) [true] it may not be an excise and the provision is valid. [This is impressively clear and thoughtful reasoning. Well done.]

2. s 13


s 13 imposes a flat fee for testing plastic bags. This may also be an excise.

a) Is it a tax?


This look smore like a payment for services than the fee in s 10. Here the services are rendered to the payer of the fee. The fact that the suppliers may not want those services is immaterial (Harper). As long as the fee is in proportion to the cost of the services, it may escape classification as a tax. [yes].

b) Is it an excise?


An excise may take the form of a flat fee if it will inevitably affect the goods as objects of production or sale (Hematite).


This case can be distinguished though because the fee is relatively small, unlike that in Hematite. It would depend on the impact the fee would have on suppliers and ultimately consumers.


On the other hand, the fee may just be an adjunct to a regulatory scheme, and therefore not be an excise (Ha). [By this do you mean it's not going to flow into the cost structure, or rather that it's not truly a tax?]. If the cost is in proportion to the necessary cost of regulation, and the purpose is regulation rather than revenue raising, it won't be an excise (Ha). [Didn't the majority in Ha abandon the "regulatory" associations idea as a rationale for past period licence fee exceptions, let alone any possibly wider significance?].

It looks like that may be the case here, given the purpose of providing a rating for consumers. In Ha, they rejected the notion that only cigarettes and alcohol could be the subject of legitimate regulation, adding further support to the argument s 13 is not an excise. [But doesn't all of this, including the discussion in Ha, really go to the question of whether it's truly a tax or not?].

MAIIKE

M may be able to argue that the scheme, particularly ss 9, 13 breaches s 92 of the Constitution. Or possibly s 117.

S 92


Section 92 requires trade, commerce and intercourse between the States to be 'absolutely free'. In Cole v Whitfield, this was interpreted [in trade context] as meaning free from discriminatory burdens of a protectionist nature, whether imposed by the legal or factual operation of the law. However, a law will not breach s 92 if it is motivated by a legitimate non-protectionist aim, and is appropriate and adapted to that aim (Castlemaine).

i) s 9 – registration


This provision prevents trade from being 'absolutely free' because it imposes a condition on trading in NSW. Even though the condition applies equally to NSW and out-of-State suppliers, it may still breach s 92 (Bath). [Why is Bath your authority here, given that there the fee wasn't imposed on local and interstate purchases alike?].


However, the condition does not appear particularly onerous. It seems to be motivated solely by concern for the environment. Unless the registration system in some way discriminates against interState suppliers, it does not appear to impose a discriminatory burden of a protectionist kind. [true].

Furthermore, protection of the environment through regulation of plastic bags is a legiutimate end, as evidenced by the findings of the Report. The requirement of registration is not particularly onerous or out of proportion with the achievement of that end, and so will probably not breach s 92. [yes].

3. s 13 – testing fee


Again, this provision restricts trade by imposing a burden, and this time a substantial financial burden, on trade of plastic [and hemp too] bags in NSW.


But again it may not be construed as protectionist in nature. [note that the burden is framed so as not to distinguish between local and interstate (in form)].

On the other hand, it may not meet the appropriate and adapted test. Perhaps requiring interState suppliers to have their bags retested by the NSW authority when they have already been tested elsewhere is not sufficiently important to the end of environmental protection to justify such a burden on interState trade [well put]. Her case may depend on adequacy of the Vic testing, proportionality of $1000 fee with cost of testing, importance of having all NSW bags regulated under single unifrom scheme. [needed to look at the various competing arguments carefully, and think about whether Castlemaine is best analogised or distinguished.]

S 117


These provisions may also subject M to a discrimination or disability she would not experience is resident of NSW, in contravention of s 117 (Street). It will apply whether the discrimintaion results from the form or substance of the law (Street).


If registration is more difficult for M as a resident of Vic than if she were resident in NSW s 9 is invalid due to s 117 (Street). There is no evidence here that that is the case [yes].


As a resident of Vic, M has had to test bags in Vic and now also has to test in NSW. However, if M was resident in NSW and wanted to sell in both States she may also be required to test in both States. [yes, I agree]. Thus s 13 would not impose any burden on out-of-State residents it would not impose on NSW residents, unless there is something in testing system that operates more harshly on out of State residents – eg shipping bags.

[We hadn't intended s 117 to be an issue, but your analysis gets you to that realisation without too much wasted time, so no disaster. Phew. (]
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