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(1)
Can Ian (I) challenge the validity of the regulations on any grounds?  McEldowney states a three pronged test where the validity of subordinate regulations/legislation is challenged by determining the meaning of the parent Act, determining the meaning of subordinate Act and then ascertaining whether the subordinate Act comes within the boundaries prescribed in the parent Act.  The use of this in Australia was confirmed in Tanner.

The general tests of invalidity are relevant here.  The power conferred here in the statute and hence on the delegate are extremely wide and relatively unconfined.  When this is the case, the wide powers to make subordinate legislation are still confined to making regulations ancillary or incidental to administering the Act: Shanahan v Scott – that is, the regulations may complement, but not supplement the parent Act.

It is strongly arguable that the regulation No. 2 is actually supplementing the operation of the Act because it is conferring a new power on the Minister.  A delegate should not be able to do this simply via a regulation.

The Tanner test is also relevant here – this case stated that there must be a sufficient nexus between the means adopted and the end to be achieved.  That is, the regulation in question must be reasonably proportionate to the pursuit of the enabling purpose.  The purpose seems to be to preserve the history of the Rocks.  The power to Cancel a licence once issued is not reasonably proportionate to this enabling purpose, mostly because of the harsh consequences for a company whose licences are revoked.  It is true that commercial interests are probably not as significant as they once were in this respect: Ansett Case, but the nature of the power probably indicates a strong connection is needed to satisfy the Tanner test.  There is also a general common law presumption against parliamentary intention to abrogate a fundamental right, freedom or immunity without unambiguous language: Coco.  This argument may not be so effective in the context of a licence to be applied for, but once issued, the possible results if revoked could be detrimental.  In a way, the power given by the Secretary is coercive, that is, it is a punitive power.  Parliament could not have intended, even with a power of delegation, for there to be the power to give the Minister a further power that is punitive: Plenty v Dillon.
There is also a general presumption against the imposition of fees and pecuniary burdens by parliament: AG v Wilts.  This means to suggest they would have intended the power to make regulations “necessary and convenient” to include the power of a fee is controversial.  It was asserted in Cth v Colonial Combing, Spinning and Weaving Co that the name of the charges is irrelevant.  The important factor is their substance.  This is just referred to in the regulations as an “annual fee” to cover costs of administering the scheme.  This is actually what the purpose of taxes are, so it may be argued that a tax has been imposed via the Secretary’s regulations.  This would make them invalid.  The only hope would be if the Tanner nexus test was satisfied – is there a sufficient nexus between the fee and the purpose of the Act?  Maintenance of buildings is generally a government function, performed with tax payer’s money.  Further the fee of $1000 being significant or insignificant to the builder would be an important factor in ascertaining the reasonable proportionality.

Regulation 3 specifies that the buildings of the Rocks must be made of sandstone.  Given that the purpose of the Act is to preserve historical architecture, it is strongly arguable that the Secretary has breached the Means/End test from Paull v Munday – a power specifying a power to make rules of means to an end may not support a rule specifying the end to be achieved.  Paull v Munday said prevention of source is not okay for prevention of gases – here, forcing sandstone may not be okay to maintain colonial architecture.  

The complement/supplement distinction is also relevant for the requirement about the environmental standards.  Does this supplement the Act in a Shanahan v Scott sense?  Green v Daniels implied that legislative requirements cannot be added to by back door means.  Further, this seems like general social policy is being considered, which is limited: Bowser.  The situation is distinguishable from Murphyores where it was not entrenched.

A subordinate rule may also be invalid if its effect is disproportionate or unjust.  In respect of the power of cancellation, this may be so, and same with the environmental standards if they are considered too wide as in Re Gold Coast City Council By Laws.
(2)
I could also challenge the validity of the decision itself on grounds of failure to consider a relevant matter.  The test has two parts – failure to consider known facts where there is an obligation to do so: Peko; Sean Investments and failure to discharge the obligation, which may sometimes occur by failure to conduct an inquiry to obtain information that should have been considered.

Was the Secretary bound to consider the information about the demand for I’s blocks, the fact that it is a specialty or that it is completely similar to the old blocks?  This is largely a question of statutory interpretation.  Is there something indicating this should be considered?: Sean Investments.  In respect of a wide discretion, obligation to consider a matter should not be readily inferred: Sean Investments; Buck v Bavone.  Where there is a potential adverse impact though, the obligation is greater: Hindi.  Clearly this is intended to be a wide discretion, particularly having regard to the power to regulate.  Rather than facilitating business, the aim of the Act seems to be focused on preserving the historical nature of the Rocks.  In fact, the failure of the Secretary to take into account the business opportunities may be in pursuance of their role because more people will then start using the blocks and the history is the Rocks is jeopardised.  However, the fact that the Act has the ability to greatly influence the building business and that the fake rocks seem to be the way of the future may mean there is an implied duty to take it into consideration, as in Mason J’s fifth condition in Peko.  Clearly there is some overlap here with consideration of a relevant matter.  The reasons statement shows it was “considered in the Hindi and Haoucher sense so this would be more appropriate here.

Was there something about the nature of the decision that meant there was a duty to inquire further into commercial benefits and the important of rocks in the future?: Tickner v Chapman.  Above arguments apply.

Decision made by an unauthorized person?  There is an express delegation power here which means delegate must take responsibility for decision: Ombudsman Case.  This means the arguments about busy Ministers with respect to failure to consider relevant matters would not apply.  I could attempt a Tickner v Chapman argument with respect to Ministerial interference and ascertaining of facts, but this is hard where it is a delegate.  A “mechanical power” argument as in O’Reilly will not be successful.
(3)
I would probably want certiorari to quash the Secretary’s decision and mandamus to compell him to remake it.  Declaration will only be issued where it will actually quell a controversy: Ainsworth.  It probably would not be so helpful here because of the specificity of the case.  To get mandamus it must be shown that a duty ha snot been exercised: Randall v Northcote.  Thus, success depends on the success of showing an error of law on consideration of irrelevant matters or failure to consider relevant matters above.

(4)
There is not ADJR Act review here, so the decision maker cannot really be compelled to give reasons.  To the extent that reasons are not given, they may give rise to a ground of review on “no evidence” grounds or may be evidence of failure to consider relevant matters.

May also show unreasonableness.  The Wednesbury standard of “something overwhelming” meaning needed to prove this ground is not taken as seriously in Australia: Prasad, but a high standard is still needed to be shown.  Absence of adequate reasons must show there was absolutely no evidence for the decision: Mason J in Bond.
