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LAWS 1206 Criminal Law and Procedures

2008 1st semester 
Question 2(78) and 3(80)

 Q.2) 78%
This offence – murder- has occurred in NSW. The onus of proof is on the prosecution to prove the elements of the NSW offence beyond reasonable doubt (Woolmington)
Donna has been charged with murder under s18(1)(a) of the NSW Crimes Act. 

AR: The elements of the offence are: That she engaged in an act or omission which caused the death of a human being AND

MR: Did this with intent to a) kill, b) cause grievious bodily harm or c) with reckless indifference to human life. [~/]

These elements must be concurrent (Thabo) [~/]

ACTUS REUS
The relevant act of Donna is pushing Vicki onto the road [~/] and threatening her (at the same time) [~/].
As Vicki is a human being within s20 of the crimes Act the issues are whether:
· Donna’s act was voluntary and

· Whether her act caused the death

Voluntariness

This requires that the acts done must be willed (Viro)

A common phrase used for an involuntary act is that it was a reflex action (Ryan)

Here, donna has old police it was a reflex action to push Vicki [~/], i.e. that she did not consciously will it. However, arguably donna is arguing this because she did not intend the consequences- but this is not necessary- only the act must be willed (Ryan) [~/]
Her conduct indicates she willed it- after pushing Vicki she did not help her up or flee [use the statement evidence] she continued to loom over her with fists clenched. [~/] could be an autonmaton here

Therefore arguably any arguments of involuntariness are highly unlikely to convince the jury. 
Further- her intoxication cannot be considered when determining whether her acts were voluntary (s428G) [~/]
Thus voluntary. 

Causation

Here, the issue is whether the mentioned act of pushing and threatening Vicki caused her death. Causation is generally a common sense issue (Campbell), for the jury (R v Evans & Gardiner) 
However, in complicated cases, such as this- the jury must be directed as to the 3 Royall tests and then considered any relevant novus actus. [~/~/]
1. Substantial and operating cause
This is an objective test which does not depend on Donna’s appreciation of the consequences of her act (Royall)
Question is- whether pushing Vicki substantially contributed to her death, though it need not be the sole cause (Pagett)

Forcing Vicki onto the road and blocking her exit (i.e. by threatening her) was an ooperating cause at the time of death. Donna’s conduct caused her to become trapped on the road and to become fearful [~/]
(causing panic- and idea to run across the road). 

Thus whilst not the sole cause of death Donna’s conduct seem to have satisfied this first limb
2. Natural consequence test 
Was Vicki getting hit by a car a natural consequence of Donnas acT?

This case is analogous to Royall- relating to this test the victims escape may be a novus actus:

· Where conduct of teh accused induces in the victim a well founded apprehension of physical harm. [~/]
· Such as to make it a natural consequence that the victim would seek escape and
· If the victim is injured- that injury is caused by the accused’s conduct
Here- Donna’s conduct of pushing Vicki onto the road and threatening her “you’re the one who should be careful that no one runs you down;” also had fists clenched. 

This clearly induces fear of such a highly threatening nature that it makes escape a natural consequence- Vicki trapped between cars with imminent danger. [~/]
Therefore a natural consequence.
3. Reasonable foreseeability
This test reluctant to be used- fear of confusing jury (Mason in Royall)

Clearly, Vicki’s conduct of escape and death was reasonably foreseeable there is evidence that it was subjectively foreseen by Donna. 

Therefore little doubt that this test is satisfied and arguably the prosecution would satisfy causation BRD.  
(Novus actus of escape discussed not unreasonable or exceptional (Hallet) think hitting her also foreseeable and not exceptional) (Hallet)

Therefore Novus, therefore actus reus satisfied. 
FAULT ELEMENT
S18(1)(a) Here 3 possible elements- intent to kill intent to cause GBH, reckless indifference. 
On material facts- there is most evidence for the first and last of these. 

1. Intent to kill Did she intend to bring about the result? (HKT) Several aspects of Donna’s behaviour indicate she may have intended to kill Vicki. 

There is evidence of planning and motive i.e. history of resentment and bitterness with ‘out of the blue’ invitation may lend some evidence to the argument Donna was placing at least a confrontation. 

Later evidence that she wanted to silence [~/] her in this conversation. She said ‘maybe there is only one way to silence chicks (like her...) [~/]
This indicates that she may have intended death. 
Intoxication: Can be considered re mens rea (R v Grant) [~/] s428C [~/]

However this cannot be done where intoxication is self induced for Dutch courage- i.e. to strengthen resolve to commit act. [cite s428C(2)]

Here, there is source evidence of plans by Donna to confront Vicki- having 3 shots prior to seeing her, then asking advice about how to expose her etc. 

So provision may be inoperative. Further, case law (Coleman) suggests intoxication must be so gross as to prevent person forming intent- have Donna continually discussions intent therefore inoperative. [~/][~/]

Though intoxication irrelevant, the incriminating statements may not be enough to satisfy the jury BRD of intent to kill. [~/]

2. Therefore next fault element- reckless indifference. Why not intent to inflict GBH. 
This fault element relates to subject foresight of the probability of death being a consequence of the action (Crabbe) [~/]
This is highly likely to succeed on the facts. The risk must be substantial and not remote (Boughey) foresight of death (Crabbe)

Donna must have adverted to the fact that a probable consequence of her action was death and took the risk anyway (dean and Dawson in Royall)
Here, Donna has pursued Vicki onto the road and committed offence- pushing and threatening and clearly identifies her consciousness of this risk by stating “you’re the one who should be careful that no one runs you down.”

Thus she foresaw a probability of Vicki getting hit by a car (on such a multilane street- presumably high speed limit thus highly likely that foresight of getting hit by car) included foresight of death.

Having foreseen this, she remained in her threatening stance, preventing her frmo exiting. 

Therefore highly likely satisfied. 

She needs to have had this fault element whilst she pushed and threatened her (Thabo). Clearly satisfied, as she stated threat at time of act. 

Therefore- murder at this stage. 
DEFENCES
Provocation

Here, Donna may only be liable for manslaughter if provocation established s23(1)

Defence has an evidentiary burden- merely to raise reasonable evidence (Parker), prosecution still has legal burden to disprove elements (Stingel). Judge must direct jury on provocation where on view of facts favourable to accused- suggests a jury may fail to be satisfied BRD of the provocation (s23(4), Stingel)

Elements

Provocative conduct
Donnas conduct must be induced by conduct of a deceased towards her (s23(2)(a)). 

Here- Vicki’s provocative conduct includes her statements that Donna was not bright, jealous bitch, never good enough to keep men etc. 

Her other conduct was her assaults of hitting Donna and threatening her. 

Provocation myst come from the victim. S23(2)(a), Gardner

Words- previously insufficient- however if grossly insulting within statute (s23(2)(a))

Here, words are grossly insulting in the context of their relationship (Stingel). Vicki makes reference to past distress of Donna over ex boyfriends and mocks her for being less successful- issues which Donna takes very seriously. 

Thus cumulative approach to the seriousness of the provocation is frequently engaged in by the courts (Parker, Moffa)

There is a minor issue of whether Vicki’s provocation was induced by Donna- who asked Vicki if she slept with a senior partner to get the job. This will mean there isno provocation (R v Voulelatos..) The original provocation cannot still be operating. [~/][~/]

This may impact on the relevance of Vicki’s statements as provocative.
Vicki’s other conduct of assault does not seem to be due to Donna’s provocation –it goes beyond. 

Assuming all conduct is provocative- next issue s whether Donna lost control in fact. [~/][~/]
Loss of control (s23(2)(a))
This is a subjective test (Stingel). Must consider all relevant characteristic of the accused- including intoxication (R v Clarke) but loss must be a result of the provocation (Perks)
Statements by Donna indicative she doesn’t remember anything after punching Vicki perhaps indicating she blacked out. [~/][~/]
Evidence must demonstrate D was more than angry blood must have been boiling and reason temporarily suspended (Peisley)

Here, Donna has ‘gone beserk (Phillips) and may have blacked out. Whilst not totally compelling- may raise reasonable doubt. 

S23(2)(b) was conduct such that it could have induced ordinary person to do the same. 

2 limbs
a) Gravity: 

Was provoc of such a nature as to be capable of causing an ordinary person to lose self control?

Consider all characteristics (Stingel) Donna young, intoxicated (R v Cooke) Jealous of Vicki, bitter about lost boyfriends etc. Intox too

In these circumstances, Vicki’s attack on Dona’s sore spots- as a young ambitious but not that successful colleague are gone. 

Ordinary people would consider Vicki’s statements threats and assaults grave (Stingel)

b) Could an ordinary person who was provoked to same degree have responded the way donna did (Stingel) [is this the test?]

Considering the determination that the gravity was exceptionally serious- as it induced the assault and threat- would an ordinary person with minimising standards of self control have forced a intent to kill or cause GBH (Masciant...) s(23(2)(b) Better
Must retaliate to degree Donna did (Holmes)

Arguably this defence raises sufficient doubt. I.e. P struggles to disprove BRD.

The provoc is grace and a person with normal self control subjected to such severe provoc may have been capable of forming intent to kill/ cause GBH. 

Self defence

Acquittal will result if prosecution cannot disprove elements of SD (s419)

Elements
1. Was there a belief that the act was necessary to protect herself. S418(2)(a) [~/]
2. AND was the conduct a reasonable response in the circumstances as perceived by Donna? S418

1. Here arguably D held belief V would harm her- intocivation generally intimidated by her and had just been slapped. 

Thus clear she was in some fear (evidence with police). 

No need for belief to be reasonable (can consider intoxication- Katazynski) [~/][~/]
Arguably due to intoxicated state could be argued she believed it necessary to do seomthing. 

However, difficult to argue she believed it necessary to push her on the road- the evidence at time indicates this was out of aner (You watch out...rundown..) [~/][~/]
Further, she pursued V outside of venuw when threat was no longer present

Therefore unlikely this argument will cause doubt- prosecution will arguably be able to demonstrate she did no genuinely believe in necessity

If she did behave due to intoxication- reasonable person test (s418(2)

Conduct objectively reasonable in circumstances as perceived by D?

Arguably this will also fail to raise sufficient doubt. In any case- if it did raise doubt arguably excessive SD (s421) [~/][~/]
Not reasonable response but believed necessary. 

*considering intox this may be most likely outcome*

Manslaughter likely because of excessive self defence (s421)

Very good coverage of the issues

Q.3) 80%
Mary’s liability for theft under s308 of the crimes Act for stealing the car. 
This is an ACT offence- must be proved BRD by prosecution (s57(1)) of Act crim code)
Elements
Appropriation

S304(1) M must have assured the rights of an owner to OPC without consent of a person to whom property belongs [~/]
Here Mary has assumed the right to control what happens to the car by choosing to sell it and advertise it. These are rights of an owner. Authority?

‘Any’ is given a broad meaning at common law- essentially a special meaning. Therefore can look to common law Kirby’s rules of interp of codes in Barlow) [~/]
Wilson v Woodrow- assumption of right includes any ation in manner in which owner would have a right to act. 

Second element- issue of consent m had no consent of Michael- clear on facts that she knew this and that he did not consent – anger following sale. 
This is an act going beyond what was authorised by the owner (Morris) (Code adopting Morris- thus can look at it)[~/]
Here Matt authorised M to use car and service it- but not sell it. 

Thus appro

Property

Very broad definition sch 3 code- pt 1 dictionary of legislation...’any equitable estate or intent in personal or real property of any description clearly car is a legal interest. In personal property?
Therefore satisfied
Belonging to another
S305(1)

If a property belongs to 2+ people a reference to a person to whom property belongs is to each of them. S301 as starting point

Thus also satisfied- property belonged to both, but for purpose of offence it can be said to belong to Michael. 
Dishonesty
S300 dishonest among to standards of ordering people known to be dishonest. Subsections. 

So here is it dishonest to sell joint property without consent of other?

Arguably this is clearly dishonest within ordinary community standards

Further- the evidence indicates subjective awareness it was dishonest

M expressly tells friend why she doen’t need to tell him. [~/]

She indicates here that she is feeling some guilt and has considered it is not honest. 

Further, her intention to pay him does not mean that the appropriation was honest. (s303(3)) [~/]

An issue may be that M thinks she has a proprietary interest. [~/] 

S38- not criminally resp where she has a mistaken belief of right/ interest. 

Here she does not have a legal belief [~/][~/] Good
i.e. her argument that she can do what she likes with the car does not indicate she mistakenly believes it is only hers. She merely feels morally entitled to do what she likes. 

Arguably this section does not apply and M has been dishonest. 

Intention to permanently deprive
S306(1)

Look again ss(4)
Here- intention to PD where A intends to treat property as own to dispose of regardless of B’s night. 
This is already applicable on the facts. 

M is treating the car as hers to sell and advertise witout conseidering M’s interest and rights and is essentially disposing of it by selling it

Therefore highly likely the prosecution will establish M guilty of s306 theft. 

Obtaining by deception
S326
Did M obtain the cheque by deception?

Act( telling E she is sole owner.

Elements:

Obtain
Must have obtained under s328 obtains OPC. (sub section (1)(a))
Here M has controlled cheque by banking it, also posses it from moment it was handed to her. Thus obtained. 

Property
Cheque- property within broad definition discussed above- financial interest- present or future or could come under intangible property etc

Therefore property. (Money included- equivalents in s305(6)?)

Belonging to someone else

Here- issue because cheque- s302 belongs to person with possession or control- therefore E’s prior to giving over cheque.

However some arguments cheuq in her name is hers (Preddy) largely overturned (Parsons). (look again)
Further- the property belonged to E prior (at moment of) to operation of deception. 

Therefore belonged to another.

Deception

S325- intentional or reckless deception whetherby words/ conduct as to fact/ law [~/]

Here conduct in question us M’s words re law (deception re ownership)
i.e. that the registration document is only meant to read her name (other deceptions?)


s18(2) Intention- means to bring about or ware that it will happen. 

Here M means to bring deception about. [~/]

E asks before writing cheque and indicates that his purchase is conditional on the question’s answer.

Therfore intends to deceive because she responds with a lie because she thinks that is what he wants to hear. 

Must be operative( Lambie)

(Basis for going to case law?)

Can be inferred from totality of evidence (R v Cardy)

This is relatively clear- as mentioned E says ‘bevore I sign cheque- why 2 names’ also asks earlier about whether she has other obligation- seems to make purchase conditioned on this fact (pr obligation at law)

Therefore operative- stated condition and signed cheque immediately after deception [~/]

Thus AR satisfied. 

MENS REA:

Dishonest
s300 arguably lying firectly about a legal fact is dishonest according to community standards. 

Direct lie- no issue. [~/][~/]

M knew it was a lie and went ahead regardless. Facts- she co owned car and misled deliberately. 

Therefore dishonest

Intention to permanently deprive

S329 (1)(b) look again

Intends ot treat property as own regardless of B’s rights. 

Here M intends to treat cheque as hers and does by possessing and then controlling the destination of the funds regardless of teh rights of E. (Cashes immediately)
Therefore arguably prosecution has a strong case for s329 OBD [~/]
EDWIN

Theft of picture

Minor theft s321 (less than 2k same elements as theft)

Here the offence will be largely determined by whether there was a fundamental mistake. 

First: Property
Sch 3 legislation Act- tangible/ intangible, real or personal property etc. 

Thus property [~/]

Belonging to another

S301(1) belongs to person having OPC- or proprietary right or interest. 

Here- Edwin has OPC at time act committed (see below) but M retains interest in it (does he anyway?)

This is because there is a fundamental mistake:

S305(6)(b)

E received the picture due to M’s fundamental mistake as to the nature of the car book. 

The property belongs to the person who is entitled to restoration (if that is established)
Matt entitled to restoration (can look to Cl becaus special meaning phrase- authority?)

Because E has been unjustly enriched and E is obliged to pay for benefit received when it was made on point of mistake. (Ag’s Ref) [~/]

Therefore mistake and ob. Further, E does not intend to make this restoration. [~/]

Thus s305(5)(b)(i) and (ii) establishes that he intends to permanently deprive M or property and appropriates.
Thus remaining element:

Dishonesty
S300- keeping something valuable, not yout property is clearly dishonest in normal stanrads of community. E acted dishonestly because he watned to get money back- this would arguably convince jury he was dishonest and aware of it [~/]

(s38 argument?)

Therefore highly likely prosecution will find E guilty. [~/]

ASSAULT
S59 assault occaisioning ABH
Re Mental harm

First assault elements: Fagan: Act causes apprehension of immediate and unlawful conduct threat/ force. [~/]

Here, M is liable for threatening conduct. ‘give me what belongs to me or I’ll smash the window and take it’

Words suffice (R v Secretary) Therefore conduct present. 
Apprehension

Here th victim clearly apprehended immediate physical harm as she slammed the door. [~/]

May be argued that she knew what he wanted and could have given to him (evidence of conversation before )- (R v Lamb)
However, her reaction of shutting the door and hysteria after indicates she was fearful of imminent harm. [~/]

Further argument this was a conditional threat- only unlawful conditional threats can be assault (Rozga?) [~/]
However threat it induced makes it common assault and thus unlawful threat. 

Therefore conduct and apprehension present. 

Is this ABH?

Assault causing shock/ hysteria may amount to ABH. ABH includes psychiatric injury (R v Miller, R v Ireland)
Here, clear she was hysterical and arguable as she is seeing psychiatrist that she had recognised condition. [~/]
NB- broken fingers may have causation issue (bruises?)

Fault element

Intent to threaten rather than cause result (R v Ve....) [~/]

Here M clearly intended to threaten C- angered by seeing picture and wanted it back- threatened to smash window. 

DFoes not matter that he did not foresee her. [~/]

Therefore highly likely pros will prove ABH, if court finds her within definitnion of ABH. [~/]
Recklessness?

Good job I can read your writing!

Generally well done
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