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Laws 2222

Intellectual Property 

Semester 2 2000, Question 4

Mark: 81


Robin, John and Dennis all want to know if they can restore the car. Specifically, R wants to know if she can construct the seats, J wants to know about his designs and work on the seats, and D wants to know if he can sell the car.

The company would argue that they have exclusive rights through copyright to alter and repair the car.

Does the Company have copyright?

If the company has copyright, it would be because the car is a work of artistic craftsmanship [(]. The test from Cuisenaire is whether the author in making the article in which copyright is alleged was applying his skill and taste to its production with the main object of creating an article which, even if utilitarian, will have substantial aesthetic appeal. [(]. Here, a distinction must be made between purely utilitarian aspects of the car, such as the engine, and artistic aspects, such as the uniquely crafted, leather bound seats, For the purposes of this question, I am assuming that only the seats are a 'work'.

( The seats could also qualify as a sculpture, being a 3D expression of an idea of the sculptor (Wham-O). [(]

Because the seats are uniquely shaped, and hand crafted, they arguably qualify as an original expression in material form. From this, it appears prima facie that the company has copyright, which extends 50 years beyond the life of the author. 

R, J and D can argue that the seats have lost copyright as the industrial application of corresponding designs: this would invalidate copyright as a sculpture, but could still allow it as a work of artistic craftsmanship. [(]

The difficulty here is 'industrial application' because only 5 sets were manufactured. According to Safesport, applying a design to fewer than 50 articles could still constitute industrial applciation.

-determinative factors

1. How unique were the seats? The car bodies were presumably all the same, so that reduces the scope. Were they only differently through irregularity

2. Intention to apply industrially: there were only 5 sets of seats because the car was unpopular - presumably it was intended to apply more. 

It is difficult to conclude on this issue because of the industrial application. 

If there is copyright, then R, J and D can argue there is an implied license to repair (Weir Pumps). However total reconstruction of the seats from new drawings could be perceived as reproduction, which directly infringes copyright. [(] J's design is intended to be substantially similar, but according to Joy Music, the 'purpose of taking' is relevant. Here, J was attempting to copy in order to have a faithful restoration, not to claim that he was the author of a completely original seat. There was nothing else he could do. [(]

If this is accepted, then J's drawings will not have breached copyright, (changing material form) and R would be allowed to manufacture. If not, because of Hart, R would be liable by constructing seats from infringing drawings. [(]

If there is copyright, and J and R's arguments are not accepted, D may have indirectly breached copyright by authorising the infringement through restoration. [(]

If R, D and J are found to have infringed, they can argue some defences. 

-Fair dealing through research/study is a possibility [unlikely], so long as the car was being restored for historical value ( not to set up D's retirement! Thus, if successful, he may not be able to sell it. 

-J could possibly argue that he is an artist reproducing work of which he is the author (s72).

-but this is contingent on him being classified as an 'artist' and actually being the author of the drawings - which raises copyright issues mentioned earlier.

If unsuccessful, the company may ask for detention of the vehicle, an injunction preventing them from proceeding, or damages incurred (s115, 116).

Other arguments
-The seats could possibly be registered as a design - especially if they've lost copyright protection, but this only lasts 16 years, so D, J and R could proceed.

-There is a possible patent argument, but not enough evidence about the seat.

[-passing off]
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